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STATEMENT OF QUESTIONS PRESENTED 


The questions presented by these cases are: 

1. Is the holding of an unreasonably delayed parole 
or mandatory release revocation hearing an adequate remedy for 
the unjustified refusal of the United States Board of Parole 
to conduct a prompt hearing as required by law. 

2. Where a Federal prisoner has conducted himself 
80 as to earn his freedom through parole or mandatory release 
procedures, can that freedom be taken away by the United States 
Board of Parole without a hearing in which fundamental proce- 
dural safeguards -- including assistance of counsel, notice of 
charges, confrontation and cross-examination of adverse wit- 
nesses and examination of documentary evidence, and a reason- 


able opportunity to present witnesses -- are not observed. 


3. In the Fitzpatrick, No. 17,042, and the Jamison, 


No. 17,059, cases the additional question is presented whether 
the United States Board of Parole may extend the period of its 
Jurisdiction over a parolee by conducting an unlawful hearing 


and thereby causing him to be illegally imprisoned. 
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JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under 
the Act of October 31, 1951, c.655, Sec. 48, 50(a), 65 Stat. 
726, 727, U.S.C. Title 28 §§ 1291, 1294. Each of the ap- 
pellants filed in the United states District Court for the 
District of Columbia a complaint seeking declaratory judg- 
ment and mandatory relief against the appellees herein. 
The dates of these Nachigcet ic were: Neiswenter, March 30, 
1961; Fitzpatrick, May 3 1961; shoutout May 17; 1961; 
and Jamison, May 22, 1961. (J.A.6//47, y The District 


Court had jurisdiction of these actions by virtue of the 


~s 


Declaratory Judgments Act, June 25, 1948, c.646, 62 Stat. 
964, as amended, U.S.C. Title 28, § 2201, and Section 10 

of the Administrative Procedure Act, June 11, 1946, ¢c.324, 60 
Stat. 242, U.S.C, Title 5, § 1009. Hurley v. Reed, 110 U.S. 
App. D.C. 32, 288 F.2d 844 (1961). On cross motions of 

the respective parties for summary judgment the District 
Court entered final judgments in favor of the appellees 

and denied summary Judgments in favor of the appellants in 
each of the cases. These Judgments were entered as follows: 
Neiswenter, January 3, 1962; Fitzpatrick, January 3, 1962; 
Williamson, January 3, 1962; Jamison, April 9, 1962. (J.A. sy ex 


126, 7¢0 «) 


A 
On April 3%, 1962, this Court entered an order 


granting leave to appeal without prepayment of costs in 
Neiswenter, Williamson and Fitzpatrick and consolidating 
the appeals, (J.A, 2.) On May 2, 1962, the District 
Court granted leave to appeal in Jamison, and on May 4, 

a notice of appeal was filed, (J.A. 4.) The appeal in 
Jamison was ordered consolidated with the other three 


appeals by order of this Court on June 5, 1962, 
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STATEMENT OF THE CASES 


Neiswenter, No. 17,041 


Appellant, John T, Neiswenter, is a prisoner in 
the United States Penitentiary at Lewisburg, Pennsylvania, 


purportedly confined pursuant to a ten-year sentence imposed 


by the United States District Court for the District of New 


Jersey on July 17, 1953. (J.A. 7.) 

After serving more than six years of his ten-year 
sentence, Neiswenter was mandatorily released on October 23, 
1959, pursuant to the provisions of U.S.C. Title 18 $4161. et: seq. 
On September 18, 1960, he was arrested pursuant to a warrant 
issued by the appellees, the United States Board of Parole 
(sometimes hereinafter referred to as the Board). (S.A. “”.) 
At the time of his arrest, Neiswenter resided at Camden, 
New Jersey. After his arrest he was taken to the United 
States Penitentiary at Lewisburg, Pennsylvania where, on 
November é, 1960, he was given a "hearing" before a member 
of the Board on charges of having violated the terms of his 
release. (J.A. 2 .) | 

| 

V/ These charges apparently consisted of leaving the district 
of his parole supervision without permission, loss of employ- 


ment because of absenteeism, contributing to the delinquency 
of a minor, theft, and breaking, entering and larceny. (J.A.72) 


At this hearing Neiswenter was neither furnished 
counsel nor advised that he might be represented by counsel 
of his own; and he had none. (J.A. & ,) He was not ad- 


vised that he had a right to present witnesses on his own 


behalf and he did not do so. (Ibid) The Board has since 


recognized that by reason of its failure to allow repre- 
sentation by retained counsel, and presentation of wit- 
nesses, such hearings were invalid. These, however, were 
not the only shortcomings of the hearing. He was not per- 
mitted to examine the evidence against him or to confront 
and cross-examine witnesses against him; (J.A. # .) nor 
was he furnished a detailed statement of the charges 
against him. Even if he had been advised that he might 
present witnesses, he would not have been afforded com- 
pulsory process for summoning them. 

On or about January 6, 1961, Neiswenter received 
notice that his mandatory release had been revoked. (J.A. 
3.) He was recommitted to prison, to serve the un- 
expired three years and nine months of his original sen- 
tence. The term of his commitment is now due to expire 


in or about April, 1964, 


a5 | 
| 

On March 30, 1961, Neiswenter, acting pro se 
filed a complaint in the United States District Court 
for the District of Columbia seeking a declaration that 
he was unlawfully confined, and a mandatory injunction 
ordering his immediate release. (J.A. OR July 20, 
1961, an amended complaint was filed by court-appointed 
counsel seeking the same relief and, in the alternative, 
an order requiring that he be given a new hearing at which 
he would be afforded the procedural safeguards required 
by Jaw. GA. ¢ 4) 

On May 2, 1961, the Board offered to conduct a 
rehearing at which Neiswenter could be represented by 
counsel retained at his own expense. Despite the ruling 
of this Court 15 years earlier in Fleming v. Tate, 81 U.S, 
App. D.C, 205, 156 F.2d 848 (1946), this offer did not con- 


template that he would be permitted to present witnesses on 


his own behalf. He declined to accept the Board's offer. 


(J.A.4377-¥0, ) 

On September 8, 1961, the Board moved for summary 
Judgment or, in the alternative, to dismiss, on the ground 
that the offer of May 2 was SAsufficient to cure the ad- 
mitted error of not advising the appellant of his right to 


ee OL, A acenge 


ey ae 


of his right to be represented by retained counsel in 


the initial hearing on November 9, 1960. (J.A. @ .) 


On October 17, 1961, there was filed a cross 
motion for summary judgment raising the following con- 
tentions: 
1. That the Board's May offer of a new hear- 
ing was invalid and insufficient to cure the defects in 
the initial hearing because it was made after an unreason- 
able delay following appellant's arrest -- a delay attri- 
butable solely to the Board. 
2. That this offer of a new hearing was in- 
valid because it did not, any more than the original 
hearing, extend to the appellant the procedural rights 
to which he is entitled under the Fifth and Sixth Amend - 
ments to the United States Constitution; the statutes 
governing mandatory release revocation, U.S.C. Title 18 § 4201 
et seq., and the pertinent regulations thereunder; and 
the Administrative Procedure Act, U.S.C. Title Z § ores et seq. 
The procedural rights so asserted were: 
(a) Formal, detailed notice of the charges i 
(bd) Providing of counsel to assist the ap- 
pellant, an indigent, in meeting these 


charges; 


ir ae 


(c) An opportunity to present evidence 
through witnesses, and compulsory 
process for the summoning of witnesses 
to testify on his behalf; ; 
Apprisal of and opportunity to examine 
the evidence against him, and the oppor- 
tunity to confront and cross-examine 


witnesses against him; and 


A requirement that the Board establish 


its charges by means of competent evl- 
dence introduced at the hearing. 
The cause came on for hearing before the District 
Court on Vortnthes 27 | 1961, but was continued, over 
Neiswenter's objection when the Board conceded that appellant 
had not been offered a hearing at which he might vail wit- 
nesses. (J.A, 3¢-¥%) 
In November 1961, Neiswenter was again ee 
a new hearing, this time, with the additional right! to 
present voluntary witnesses to appear either at the United 
States Penitentiary in Lewisburg, Pennsylvania, where the 
hearing would be held, or at the office of the Board in 
Washington, D.C. Thus, having concededly denied Nei swenter 
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a lawful hearing in November 1960, the Board was offering 
to conduct a hearing some 14 months after his arrest at 
which hearing appellant, an indigent, would have the en- 
tirely abstract right to be represented by retained counsel 


Neiswenter declined this offer on the grounds 


that it was then too late for the Board to conduct the 


prompt hearing required by law, and the Board's offer did 
not extend to him the procedural guarantees of fairness to 
which he is entitled under the law. 

On ArermXee “7, 1961, the cause again came on 
for hearing before the District Court on the cross-motions 
of the parties for summary judgment, and on January 3, 
1962, the District Court ruled against appellant's con- 
tentions and entered an order granting appellees' mo- 
tion for summary judgment and denying appellant's motion 
for summary judgment. (J.A. o¥ .) 

The District Court denied appellant's applica- 
tion to appeal egies: prepayment of costs on February 2, 
1962, and on April &, 1962, this Court entered an order 
allowing the appeal. (J.A. 29 ,) 


Williamson, No. 17, 043 


With the exception of the facts here noted, this 
case 18 substantially identical with the Nei swenter case. 

Appellant, William F. L. Williamson, is a 
prisoner in the United States Penitentiary at Leavenworth, 
Kansas, purportedly confined pursuant to a ten-year sen- 
tence imposed by the United States District Court for the 


Western District of Texas on September 17, 1953. (J.A. 
/o# ,) 

After serving six years and four months of his 
sentence, petitioner was given a mandatory release (U.S.C, Ti-- 
tle. 18 § 4161 et seq.) on January 28, 1960. on January 
4, 1961, he was arrested pursuant to a warrant issued by 
the United States Board of Parole. (J.A. % -) At, the 
time of his arrest his district of parole supervision was 
the Western District of Texas and the alleged violations 
apparently occurred there and in Louisiana and Oklahoma. 


After his arrest he was taken to the United States Peni - 


tentiary at Leavenworth, Kansas where, on January 28, 1961, 


The charges apparently included "Issuing worthless Checks ; 
ssuing Bad Checks I/S; and Leaving District without Per- 
mission." (J.A. 7%.) Interstate transportation of a stolen 
auto may also have been charged. 
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he was given a'hearing" similar to that given Neiswenter 
before a member of the Board on charges of parole violation. 
(J.a,.7% .) 

On March 10, 1960, the Board issued a notice to 
the effect that appellants parole had been revoked. (J.A. 
702,) Appellant was recommitted to prison, to serve the 
unexpired term of his original sentence, The term of his 
Commitment is now due to expire in or about August 1964, 

On May 17, 1961, appellant instituted an action 
pro se in the United States District Court for the District 


of Columbia seeking his release from confinement. (JA. 


* 
-) Counsel was appointed on June 1, 1961 and on July 


a/ 
2®, 1961 an amended complaint was filed seeking the same 


relief as was sought in the previously stated case. (J.A. 
V6 -) 

Having offered appellant a new hearing with re- 
tained counsel, appellees moved for summary judgment or, 
in the alternative, to dismiss. (J.A, % -) Appellant 
filed a cross-motion for summary judgment raising substan- 
tially the same issues as set forth in the Neiswenter case, 


supra. (J.A./27,) 
Kee 20%, AY, ecpra. 


ovr 
On iremiite 27 1961, a continuance was granted 
in the District Court to permit the Board again to offer a 
new hearing, this time with an opportunity to present volun- 
tary witnesses, (J.A.%-¥¢ ,) and following appellant's re- 
fusal of the hearing the District Court entered an order 


on January 3, 1962, granting appellees! motion for summary 


Judgment and denying appellant's motion for summary judg- 


ment. (J.A, 727 ,) 

The District Court denied appellant's applica- 
tion to appeal without prepayment of costs on February 
23, 1962, and this Court allowed the appeal on April a, 
1962. (J.A, 722,) | 


Fitzpatrick, No. 17, 042 


With the exception that one additional issue 
is presented, this case is substantially identical with 
the Neiswenter and Williamson cases stated supra. 

Appellant, Andrew Louis Fitzpatrick, is a prisoner 
in the United States Penitentiary at Atlanta, Georgia, pur- 
portedly confined pursuant to a ten-year sentence imposed 
by the United States District Court for the Southern Dis- 
trict of West Virginia on April 16, 1951. (J.A. 74 -) 


After serving three and one-half years of his 


sentence, appellant was released on parole (18 U.S.C. § 


4201 et seq.) on October 15, 1954. (J.A. 7%.) On 


October 27, 1959, he was arrested pursuant to a warrant 
issued by the United States Board of Parole. At the time 
of his arrest his district of parole supervision was in 

the State of Vermont. After his arrest he was taken to the 
United States Penitentiary at Atlanta, Georgia where, on 
February 12, 1960, he was given a "hearing" before a mem- 
ber of the Board on charges of parole violation, (J.A, 6¥ 
77 ) which hearing was deficient in the same respects as 
those accorded Neiswenter and Williamson. 

On or about May 2, 1960, appellant received 
notice that his parole had been:revoked, and on or about 
October 5, 1960 the Board denied his request for recon- 
Sideration of this action. (J.A. % .) Petitioner was 


VY These charges apparently consisted of leaving the dis- 
trict of his parole supervision without permission, failing 
to file three monthly reports with his parole officer, and 
issuing worthless checks. (J.A. “%-¢Z) 


2/ Supra, p. 4. 


ee ie hrs 
| 
recommitted to prison, to serve the unexpired six and one- 
half years of his original sentence. The term of his commit —- 
ment is now due to expire in or about April 1966. 

But for the admittedly unlawful hearing of February 
2, 1960, and appellant's consequent imprisonment, his full 
ten-year sentence would have expired on April 15, 1961, and 
the Board's jurisdiction over him would have terminated. 

On May 9, 1961, court-appointed counsel filed a 
complaint in the United States District Court for the Dis- 
trict of Columbia seeking a declaration that appellant 
was unlawfully confined, and a mandatory injunction order- 
ing his immediate release. (J.A. 2.) On July 31, 1961, 
an amended complaint was filed seeking substantially the 
same relief as was sought in the Neiswenter end WH 114amson 


cases. (J.A. 7%.) 


On May 16, 1961, and on June 26, 1961, the Board 


offered to conduct a rehearing at which appellant could be 
represented by counsel retained at his own expense, Ap- 
pellant declined to accept the Board's offers. Cary 7e .) 
On September 13, 1961, appellees moved for 
summary judgment or, in the alternative, to dismiss. (J.A. 


YS.) Appellant filed a cross-motion for summary judgment 
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raising the same contentions as in the previously stated 
cases and, in addition, contended that the Board's juris- 
diction over appellant ceased on April 16, 1961, on which 
date appellant's sentence would have expired but for the 
previous unlawful actions of the Board, (J.A. 77-%) 

The cause came on for hearing at the same time 
as did Neiswenter and Williamson, a continuance was granted 
for the same reason, and following a new offer of a hearing 


with voluntary witnesses -- which hearing appellant de- 


clined -- the District Court, after a hearing on @@“- 7 


1961, entered judgment for the appellant on January 3, 
1962. (J.a. 7.) 

The District Court denied appellant's applica- 
tion to appeal without prepayment of costs on February 
20, 1962, and this Court allowed the appeal on April a, 


1962, (S.A, 77 ,) 


Jamison, No. 17,059 


While the Jamison case is similar to the cases 
already stated, the facts are in many respects more ex- 
treme. Furthermore, as will be stated in more detail, 


infra, Jamison was actually subjected, by order of the 
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District Court, to a rehearing before the United States 
Board of Parole. The record of this hearing -- a part 
1 
of the record in this case -- not only discloses the 
gross procedural injustices which were committed in this 


particular case, but also graphically demonstrates the 


type of proceeding in which the appellants in the three 


above-stated cases declined to participate. 
Appellant, Larry T. Jamison, is a prisoner 
in the United States Penitentiary at Atlanta, Georgia, 
purportedly confined pursuant to a 15-year sentence im- 
posed by the District Court for the Western District of 
Tennessee at Memphis, Tennessee, on July 21, 1945. (J.A. 
/¥2.) After serving more than five and one-half years 
of this sentence, appellant was released on parole on 
January 26, 1951, pursuant to the provisions of 18 U.S.C. 
Section 4201 et seq. Some six years later, on April 1; 
1957, he was arrested pursuant to a warrant issued by the 
Board. He was first deliveréd into the custody of the 
Because of the comparative length of this transcript, and 
ecause it was thought that a perusal of it in its entirety 
might assist the Court in perceiving the nature of Board hear- 


ings, the entire transcript has been submitted in triplicate, 
rather than have only portions printed in the Joint Appendix. 
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warden for the United States Penitentiary at Leavenworth, 
Kansas and thereafter transferred to the United States 
Penitentiary at Atlanta, Georgia. (son ee) 

Having arrived at the Atlanta Penitentiary on 
May 1, 1957, appellant was on May 3, two days later, taken 


before Louis J. Grout, a member of the Board, for a revoca- 


1 
tion hearing. (Summary, 5/3/57, p. 1.) (At the time of 


his arrest, appellant resided at Memphis, Tennessee, ) 

At this hearing appellant requested that he 
be permitted to have Mr. Claude Cooper, an attorney whom 
he had retained, present for the purpose of representing 
him. This request was refused. (B, Tr, 21,)" Although 
appellant had been previously informed that his hearing 
would be held at Leavenworth in April, he managed to have 
his wife present at the time of the hearing in Atlanta on 
May 3, but she was not permitted to participate in the 


hearing as a witness. (B. Tr. 22.) 


1/ Documents constituting exhibits in the record of Jamison's 
rehearing before the Board have been submitted in triplicate 
in lieu of printing in the Joint Appendix and will be cited 
by title, date and page number, 


2/ Citations to the record of the rehearing before the Board 
will be indicated by "B. Tr." followed by a page number. 
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At the time of this hearing, the Board's" ‘file on 
Jamison was not available to the hearing officer, and ap- 
parently the only information before him was that Jamison 
was charged with "leaving the limits of his supervision 
Gistrict without permission, associating with persons 
having a criminal background, passing worthless cheeks, 
burglary and robbery." (Summary, 5/3/57, p. 1.) This, 


then, was the sole specification of charges available to 


either the appellant or the hearing officer during this 


hearing. | 

On May 23, 1957, Mr. Claude Cooper appeared, 
on behalf of Mr. Jamison, in Washington before Dr. Killinger, 
at that time a member of the Board, Cooper was advised 
“that Jamison had been out of his district without per- 
mission and that he had not been amenable to supervision." 
(Record of Personal Contact, 5/23/57.) The record does 
not show what, if any, mention was made of the other 
charges or their disposition. On or about June 5, 1957 
the Board issued an official notice announcing that it had 
revoked appellant's parole. 
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On May 9, 1961 -- some 49 months following his 
arrest -- appellant was offered a new hearing at which he 
could be represented by retained counsel. By this time, 
however, appellant was a pauper and declined the hearing. 
(J.A. %-37,) 

On May 22, 1961, appellant filed a complaint in 
the United States District Court for the District of 
Columbia and on July 21, 1961, an amended complaint was 
filed raising the same issues and seeking the same relief 
as in the Fitzpatrick case, supra. (J.A. “26 .)” The case 
came on for hearing before the District Court on cross- 
motions for summary judgment on Vouerndhtr: 27, 1961, but was 
continued when the| Board's counsel conceded that Jamison 
had not as yet been offered a hearing at which he could 
present voluntary witnesses. (J.A. “#.) The case was 
again heard by the District Court on Becemter “YZ “%E/ | 
together with the three cases stated, supra. Expressing 
concern with the facts that appellant had consistently 
denied the charges brought against him by the Board, and 
that the Board had apparently based its revocation order 


ue As in Fitzpatrick, Jamison's full term would have expired 
ut for the illegal confinement resulting from the Board's 
initial order of revocation, (J.A. /a?, 
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upon only one of these charges plus the conclusion that 
appellant had not been "amenable to supervision" the Dis- 
trict Court ordered that a new hearing be held, regard- 
less of appellant's declining to accept such a hearing. 
(J.A, 97-22) | 

This rehearing was originally scheduled to take 
place in Atlanta, Georgia at the United States Penitentiary 
on February 2, 1962. (Letter, Speiser to Glickstein, 
1/30/57, p. 2.) Because of an administrative error, (B. 
Tr. 2-3) the Bureau of Prisons failed to return Jamison 
to Atlanta from Washington where he had been brought to 
consult with his counsel, and as a result the hearing 
was held in Washington, D.C. at the Office of the United 
States Board of Parole on February 13, 1962. This change 
in plans was confirmed to Jamison's counsel by Joseph N. 
Shore, Parole Executive, on February 2, 1962. (Shore to 
Speiser, 2/2/62.) The following day, February 3, 1962, 
appellant's court-appointed counsel wrote to Mr. Shore 
requesting a specification of charges. (Isbell to shore, 


2/3/62.) In reply, Mr. Shore, under the date of February 


6, replied by listing the same charges as had originally 


appeared in the parole violator's warrant issued four and 
one-half years previously, and in the same general terms 

as were stated in the warrant, e.g., "burglary and robbery." 
(Shore to Isbell, 2/6/62.) On February 8, 1962, counsel 
requested a specification of charges that would permit a 
reasonable response to the charges during the hearing, 
(Muth to Shore, 2/8/62) and on February 9, four days before 
the scheduled hearing, Mr. Shore replied with a fuller 
statement of the charges. (Shore to Isbell, etc. 2/9/62.) 
On February 12, a Monday and the first business day follow- 
ing the receipt of Mr. Shore's letter, Jamison's counsel 
advised him personally of the charges. Thus it was that 
four years and 10 months following his initial arrest ape 
pellant first learned what burglary he was accused of 
committing, with whom it was he was accused of associating, 


and on what occasions he was accused of leaving his parole 


1 
district without permission. 


The hearing was held on February 13 at the offices 
of the Board in Washington, D.C., and counsel appointed to 


2/ The charge of robbery was never specified and was dismissed 
at the hearing. So far as the record discloses, there never 
was a robbery of which appellant was accused. 


Jose 


represent Jamison in the District Court appeared on his 
behalf. Previous correspondence addressed to prospective 
witnesses had gone unanswered, and no witnesses appeared. 
(B. Tr. 24-25; J.aA. “//-/%*“,) Although, as it later de~ 
veloped, the Board relied upon written statements from 
probation officials and from convicted felons, no wit- 
nesses were produced by the Board. Appellant was rot per- 
mitted to examine the documentary evidence upon which the 
Board in part relied. The Board member stated that these 
documents were confidential by order of the Attorney General; 
(B. Tr. 26) they were, however, made a part of the record 
and available to counsel after the Board issued an order 
reaffirming the previous revocation. The Board member 
presiding refused to advise counsel as to which condition 
of parole appellant was alleged to have violated by issuing 
a post-dated check, stating that this was a matter of dis- 
cretion with the Board. (B. Tr. 11.) Appellant was re- 
quired, under the rules of the Board, to first present his 


own testimony in response to the charges before any evi- 


dence had been adduced by the Board, (B. Tr. 12) and 


Y See p.59,n.1,infra. 


appellant was also advised that the Board, in making its 
determination, would rely upon the material read into the 


hearing record by the presiding member and upon "other 


confidential information that is part of the file and that 


has direct or indirect bearing on this matter ...." (B. 
Tr. 39.) 


Although by statute (18 U.S.C. § 4207) the de- 
cision upon a revocation of parole is made by the entire 
Board, the presiding Board member announced, during the 
hearing, that as to one disputed issue "the Board is 
satisfied" that appellant's version of the issue was 
wrong. (B. Tr. 28.) 

On March 2, 1962, the Board entered an order 


reaffirming its decision of some five years previous to 


revoke appellant's parole. On Tianhe ae 1962, the cause 


again came on for hearing before the District Court. Hold- 
ing that it had no jurisdiction to determine whether the 
Board had acted arbitrarily or capriciously, and that its 
sole allowable function was to assure that the Board had 
adhered to the rules of procedure, i.e., had permitted 


the appearance of retained counsel and the appearance of 
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voluntary witnesses, the Court entered summary snceieny 
for the appellees and denied Jamison's motion for summary 


SS-3Y, 
judgment. (J.A. ;yo.) 


On May 2, 1962, the District Court granted ap- 


pellant's application for leave to appeal without pre- 
payment of costs and on May 4, the notice of appeal was 
filed. (J.A.4%*5 .) On June 5, 1962, this Court ordered 
this case consolidated with the three previously-stated 
cases, which cases had previously been ordered consolidated 
on April 14, 1962, | 


CONSTITUTIONAL PROVISIONS, 
STATUTES, AND REGULATIONS INVOLVED 
United States Constitution, Amendment V: 


"(NJor shall any person . . . be deprived of | 
life, liberty or property without due process | 
of law .... 


United States Constitution, Amendment VI: 


"In all criminal prosecutions, the pobueen 
shall enjoy the right .. . to be informed of the 
nature and cause of the accusation; to be con- 
fronted with the witnesses against him; to have 
compulsory process for obtaining Witnesses in his 
favor, and to have the Assistance of Counsel son 
his defence." 


Act of June 25, 1948, c. 645, 62 Stat. 855, U.S.C. 
Title 18 § 4207 : 


"A prisoner retaken upon a warrant issued by the 
Board of Parole, shall be given an opportunity to 
appear before the Board, a member thereof, or an 
examiner designated by the Board." 
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The Administrative Procedure Act, June 11, 1946, ¢.324, 60 
Stat. 237, 239, 241, U.S.C. Title 5 §§ 1001, 1004, 1006, 
1011: 


"tAgency' means each authority (whether or not 
within or subject to review by another agency) of 
the Government of the United States other than 
Congress, the courts, or the governments of the 
possessions, Territories or the District of 
Columbia." (§ 1001(a)) 


"' Adjudication! means agency process for the 
formulation of an order." (§ 1001(d)) 


"In every case of adjudication required by 
Statute to be determined on the record after 
opportunity for an agency hearing. ... 


"(a) Persons entitled to notice of an agency 
hearing shall be timely informed of (1) the time, 
Place and nature thereof; (2) the legal authority 
and jurisdiction under which the hearing is to be 
held; and (3) the matters of fact and law asserted peste oe 
In fixing the times and Places for hearings, due re- 
gard shall be had for the convenience and necessity 
of the parties or their representatives." (§ 1004(a)) 


"In hearings. which § 1003 or 1004 of this title 
requires to be conducted pursuant to this sec- 
tion ene x ¢ 


"(c) Except as statutes otherwise provide, the 
proponent of a rule or order shall have the burden 
of proof .... Every party shall have the right to 
present his case or defense by oral or documentary 
evidence, to submit rebuttal evidence, and to con- 
duct such cross examination as may be required for 
a full and true disclosure of the facts e ueeGen te 


(d) The transcript of testimony and exhibits, 
together with all papers and requests filed in the 
proceeding, shall constitute the exclusive record 
for decision in accordance with § 1007 of this 
title... ." (§ 1006(c) and (da)) 


a to50'= 


"Every agency is granted all authority neces- 
Sary to comply with the requirements of this chapter 
through the issuance of rules or otherwise. No sub- 
sequent legislation shall be held to supersede! or 
modify the provisions of this chapter except to the 
poens es such legislation shall do so expressly." 
1011 


28 C.F.R. § 2.39 (1949) 
"At the next meeting of the Board of Parole 
after the issuance of a warrant for the retaking 
of any paroled prisoner, the Board shall be notified 
thereof, and if the prisoner named shall have been 


returned to prison, he shall be given an opportunity 
to appear before the Board... ." 


STATEMENT OF POINTS 
The District Court erred: 
1. In ruling that the failure of the Board to 
accord to the appellants the prompt, lawful hearings to which 
they were entitled could be remedied by an unreasonably 


delayed hearing. 


2. In ruling that the Board retained jurisdic- 


tion to conduct a revocation hearing with respect to appellants, 
Fitzpatrick and Jamison, at a time when, but for the prior 
unlawful actions of the Board, the appellants! full terms 
would have expired. 

3. In ruling that the hearings offered appellants, 
Fitzpatrick, Neiswenter and Williamson, and the hearing 
given appellant Jamison, were lawful hearings. In particular, 


the Court erred in ruling that: 


ae 


a. The Board need not accord appellants the 
opportunity to confront and cross-examine witnesses 
or to examine documentary evidence relied upon by the 
Board; 

b. The notice of charges were adequate; 

c. The Board need not provide counsel where 
the appellants could not retain counsel of their own; 

ad. The Board need provide neither compulsory 
process for the Summoning of witnesses nor a hearing 
in a place reasonably calculated to permit the appear- 
ance of voluntary witnesses; 

e. The Board need not establish its charges 
by some evidence placed in the record during the 
hearing, 

SUMMARY OF ARGUMENT 


I. Appellants Shoulda be Ordered Released from Confine- 
ment Because the Board Has not Accorded Them and 


Cannot Now Accord Them the Prompt Hearing to Which 
They Are Entitled Under the Law. 
Appellants are presently illegally confined 
in Federal Penitentiaries by order of the Board, Each 


was entitled at the time of his arrest to a prompt hearing, 


United States ex rel Buono v. Kenton, 287 F.2d 534 
ae wtates ex rel Buono 
(2d Cir. 1961), cert. denied, 368 U.S. 846 (1961), 


mag fe 


in which fundamental procedural safeguards would be accorded 
him, e.g., Fleming v. Tate, 81 U.S. App. D.c. 205, 156 F.24 
848 (1946). Instead of such a hearing, each was accorded 
only a brief interview with a Board member. 

Although appellants have now been imprisoned from 
18 to 64 months, none have been offered or given the hear- 
ing required by law. Clearly, 18 months constitutes an un- 
reasonable delay -- a delay attributable solely to the Board -- 
and the only appropriate remedy for such a denial of a prompt 


hearing is release from confinement. 


II. Appellants Jamison and Fitzpatrick Should be 
Ordered Released from Confinement for the 
Additional Reason that the Board's Jurisdic- 
tion to Conduct Revocation Hearings with Re- 


gard to Them has Expired. 


Jamison and Fitzpatrick are entitled to release 
from confinement for the additional reason that the Board's 
jurisdiction to hold a revocation hearing for them has ex- 
ctrea= The Board obtains jurisdiction over a prisoner 
only by virtue of the original sentence imposed by a court, 
and under the Parole Statute, Title 18 §§ 4203, 4205, this 


jurisdiction attaches only during the term of the sentence. 


eA Jamison's original sentence expired on July 21, 1960, and 
itzpatrick's on April 16, 1961. 
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Under the terms of the statute, the Board's juris- 
diction may be extended only if a valid warrant is issued 
within the proscribed period and a proper determination of 
revocation is made within a reasonable time thereafter, 
i.é-, while the warrant is still effective. But this is 
not the case here. In these cases the original warrants 
have long since expired, the sentences have been completed, 
and a valid hearing has not yet been held. 

III. Even if Appellants are Only Entitled to a New 

Hearing with Regard to Their Alleged Violations 

of Parole, the Board Has not Yet Offered to Con- 


duct Such a Hearing in Accordance with the Re- 
uirements of Law. 


Supposing that a new revocation hearing can be 
properly given the appellants, the Board persists in re- 
fusing to conduct such a hearing in accordance with the 
requirements of the Fifth and Sixth Amendments to the 
Federal Constitution, the Parole Statute, Act of June 25, 
1948, ¢.645, 62 Stat. 855, U.S.C. Title 18 § 4207, ana 
the Administrative Procedure Act, Act of June 11, 1946, 
¢.324, 60 Stat. 237, U.S.C. Title 5 § 1001 et seq. Spe- 
cifically, in a hearing before the Board where individual 


liberty is at stake, these several provisions of law require 


(1) a reasonable opportunity to examine the evidence relating 
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to the charges against the accused person; (2) reasonable 


apprisal of those charges; (3) a reasonable opportunity 
to present evidence, including witnesses in one 'ei cue be- 
half; and (4) the assistance of counsel. | 

The Board has steadfastly refused to recognize 
the right of indigent parolees to assistance of counsel 
in revocation hearings, and, as the record of Jamison's 
rehearing demonstrates, the Board also persists in deny- 
ing the other fundamental procedural safeguards mentioned. 
In short, in spite of the repeated pronouncements of this 
Court -- as well as the clear commands of the Constitution 
and pertinent statutes -- the Board continues to view 
parole revocation hearings as mere formalities, rather than 
the genuine, effective, fact-finding proceedings which this 
Court has repeatedly held to be required, e.2., Reed Vv. 


Butterworth, 111 U.S. App. D.C. 365, 297 F.24 776 (1961). 
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ARGUMENT 

APPELLANTS SHOULD BE ORDERED RELEASED FROM CONFINEMENT 

BECAUSE THE BOARD HAS NOT ACCORDED THEM AND CANNOT NOW 

ACCORD THEM THE PROMPT HEARING TO WHICH THEY ARE ENTITLED 

UNDER THE LAW 

The parole statute requires the Board to conduct a 

proper revocation hearing reasonably promptly after the parolee 
or releasee is arrested. As the Board concedes, the original 
revocation hearings conducted for each of these appellants 
were invalid; indeed, they were no more than brief interviews. 


In November, 1961, following this Court's decision in Reed v. 


Butterworth, 111 U.S. App. D.C. 365, 297 F.2d 776 (1961). the 


Board offered each appellant a new hearing at which he might 
have retained counsel and present voluntary witnesses in his 
own behalf. At the time of this offer, however, Jamison had 
been confined pursuant to the parole violator's warrant for 

56 months; Fitzpatrick for 25 months; Neiswenter for 14 months; 
and Williamson ‘for 11 months. Even if these offers had been 
for the conduct of valid hearings, appellants submit that they 
were not made promptly within the meaning of the statute. And 
necessarily if; as appellants contend, the Board has not yet 
offered to any of them a valid hearing, it is far too late for 
it to do so now, for even a hearing that met the requirements 


of procedural fairness discussed below could not meet the 


ee pp. 40-68 , Ta. 


= 3005 


requirements of promptness. Appellants should, therefore, 


be ordered released from confinement, 

Appellants do not understand the Board to contend 
that such extended periods of confinement without a proper 
hearing having been held are permissible under the statute. 
Plainly they are not. The statutory requirement that "a 
prisoner retaken upon a warrant . . « Shall be given an op- 
portunity to appear before the Board . . x28 U.S.C. § 4207, 
means that the prisoner shall be given a hearing within a 
reasonable time after his arrest. Indeed, the Court of Appeals 
for the Second Circuit has recently ruled on this precise 
issue: 


"Section 4207, in granting a hearing to alleged 
parole violators, contemplates, without explicitly 
80 providing, that the hearing shall be held within 
a reasonable time after the prisoner is ‘retaken 
upon a warrant issued by the Board of Parole. ! 
{Citing cases]" United States ex rel. Buono v. 
Kenton, 287 F.2d » 535 (2d Cir. I » cert. 
denied, 368 U.S, 6 (1961). 


—_—. 


And the regulations of the Department of Justice themselves 
provide that: 


"At the next meeting of the Board of Parole after 
the issuance of a warrant for the retaking of any 
paroled prisoner, the Board shall be notified thereof, 
and if the prisoner named shall have been returned 
to prison, he shall be given an Opportunity to ap- 
pear before the Board . . . ." 28 C.F.R. § 2.39 
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While it apparently concedes that a delay of even 
113 days, as was the case in Buono, is contrary to the statute, 
the Board sought below -- successfully -- to justify the sub- 
stantially greater delays which have occurred in these cases 
on the ground that it acted promptly after this Court's decision 
in Reed v. Butterworth, supra, to offer a hearing with retained 
counsel and the right to present voluntary witnesses. In the 
Court below the Board also argued -- again successfully -- 
that the remedy for the failure to provide a prompt hearing 
is merely to provide a delayed hearing, no matter how late 
it may be. Neither of these arguments, necessarily accepted 
by the District Court's ruling, can withstand analysis. 


A. The Offer of a New Hearing After the Butterworth 
Decision Was Neither Prompt Nor Adequate 


The argument that the Board's speedy offer of a new 
hearing after the Butterworth decision satisfies the prompt 
hearing requirement rests on the premise that the Board was 
diligently following the decisions of this Court. Nothing, 
however, could be wider of the mark. In a line of decisions 
beginning fifteen years ago this Court has repeatedly made 
clear that the Board is under an obligation to provide a parolee 


with an effective appearance, and for fifteen years the Board 


ser v. 16716, C.A.D.C., 1962, 
Brief for ippclines: yep cae! at 


=/92) 


has resisted any change except when faced with the imminent 
| 


prospect of an order requiring the immediate release of a 
prisoner. i 
In Fleming v. Tate, 81 U.S. App. D.C. 205, 156 F.2d 
848 (1946), this Court held that the statute governing the 
procedures of the District of Columbia Board of Indeterminate 
Sentences and Parole -- a statute substantially identical in 
relevant part to U.S.C. Title .187§-4207 -- granted a parolee the 
right to retain counsel and the right "to present whatever 
he may have to present pertinent to the question raised by 
his alleged act." 156 F.2d at 850. In so holding, this Court 
adopted "with approval" the reasoning of the District Court 
which had expressly held the parolee to have "the right to 
present evidence and adduce witnesses." In re tate, 63 F. Supp. 
961, 962, (1946). | 

The Tate decision left the Board unmoved. Although 


Tate made clear what Congress had intended in the District of 
Columbia statute, the Board chose to stand on the theoretical 
possibility that when Congress used the same language in the 
general Federal statute it intended something wholly different. 
In consequence, the Board made no change in its hearing proce- 


dures. 
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Eleven years later, in 1957, this Court decided Moore 
v. Reid, 100 U.S. App. D.C. 373, 246 F.2d 654. again, the 
Court took pains to emphasize and reiterate that an "oppor- 
tunity to appear" meant an "effective appearance." 100 U.S. 
App. D.C. at 375, 246 F.2d at 656. Again, however, the case 
arose under the District of Columbia statute, and again the 
Board was unmoved. 

One might have supposed that any doubt about the 
applicability of the same requirements to Federal prisoners 
generally would have been removed when this Court expressly 
held in 1959 that the general Federal parole statute also in- 
tended an effective appearance for a parolee accused of vio- 
lating the terms of his parole, and that an effective appear- 


ance included the right to retained counsel and to "present 


testimony." Robbins v. Reed, 106 U.S. App. D.C. 51, 269 F.2d 


242, 243 (1959). But because this case had been brought by 

@ prisoner confined within the Fifth Judicial Circuit, and 
because the Court's opinion suggested that it might not have 
jurisdiction over a similar case brought by one confined else- 
where, the Board appears to have adopted the grotesque practice 
of granting such hearings in one part of the country and deny- 


ing them in another. 
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In Hurly v. Reed, 110 U.S. App. D.C. 32, 288 F.2d 
84 (1961), this remaining refuge of the Board was' destroyed; 
and the Board finally conceded, in Glenn v. Reed, 110 U.S. 
App. D.C. 85, 289 F.2d 462 (1961), that what was good law 
for parolees in the District of Columbia and in the Fifth 
Circuit was good law elsewhere -- but only with respect to 
retained counsel. As regards the presence of witnesses, the 
Board evidently considered that this Court had never really 
said more than that the Board must accept testimony "offered 
by" the parolee, Fleming v. Tate, supra, and this meant, some- 
how, only testimony "spoken by" the parolee. True, in the 
Tate case the District Court had said that a parolee had the 
right to "adduce witnesses" and this Court had adopted the 
District Court's reasoning "with approval." But if an argu- 
ment were available, the Board would embrace it. “Not until 
the decision in Reed v. Butterworth, supra, expressly reaffirm- 
ing the unmistakable intendment of the Tate and Robbins cases 
with respect to the presence of witnesses, did the Board finally 


accept what would have been apparent to any impartial eye 


fifteen years before. 


17s is shown at pages 40-68 , infra, the Board 
continues to display its unwillingness to accept 

the basic premise of the Court's rulings, or to go 

one step beyond that which was immediately and speci- 

fically required. Thus, in November and December 1961, 
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Putting aside for the moment the question whether 
the offers of new hearings extended in November and December 
1961 -- as a direct consequence of the Butterworth decision -- 
were in fact offers of an effective appearance, it is certainly 
clear that the hearings then offered could have been and should 
have been offered each of the appellants in the first instance. 


The date for measuring the delay attributable solely to the 


Board is, then, the date of the Tate decision in 1946, or at 


least the Robbins decision in 1959 -- not Butterworth. 


B. Failure To Offer a Prompt Hearing Cannot Be 
Remedied By an Unreasonably Delayed Hearing 


The second ground of decision of the District Court 
is equally unsound, It may be, as the Board has contended, 
that where an administrative agency commits a procedural blunder 
it is normally permitted to redress this in a new proceeding. 
But where the error in question is the denial of a prompt hear- 
ing, and where the sole responsibility for the error rests 
upon the agency itself -- that agency having chosen to ignore 

cont. after the Appellants herein had been illegally 
confined tor: 11, 14, 25 and 56 months respectively, 
they were offered a hearing at which they, as paupers, 
might be represented by retained counsel and, again as 
paupers, might present witnesses if any could be found 


willing to travel up to 1,000 miles to attend a hearing 
in a Federal penitentiary. 
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repeated decisions of this Court -- it simply makes no sense 


to say that the only remedy is an order compelling an unreason- 
ably delayed hearing. The sole appropriate remedy under these 
circumstances is an order granting release from confinement. 
Here again the decision of the Second Cirouit in the 

Buono case, supra, is in point. In Buono the parolee had been 
incarcerated for 113 days and had then been given a hearing 
by the Board which the Court of Appeals found to have been a 
proper hearing. The parolee then sought his release on the 
ground that the hearing had been unreasonably delayed. The 
Court found that there had, in fact, been an unreasonable delay 
but went on to hold that the parolee was not entitled to release 
because: 

"The proper time to object to an anonscnante delay 

in granting a hearing is during that unreasonable 

delay. Since custody at that time is unlawful, 

habeas corpus might then lie to direct the release 

of a prisoner." 287 F.2d at 536. | 
The Court went on to point out that since a proper hearing 
had already been held, it would be a useless gesture to order 
release solely because the hearing had been delayed since 
the Board would then merely have to issue a new warrant and 
proceed to re-enact the hearing. ! 

The delay as to each of these appellants is far 


longer than what the Court found unreasonable in Buono. And 


e372 


appellants here have followed the procedure which the Court 


in Buono asserted to be the correct one. In each of these 
cases the original complaints were filed during a period of 
admittedly illegal confinement. This is so even if the Board's 
offers of new hearings in November and December 1961 are viewed 
as legally sufficient; although, as is shown below, the fact 

is that none of the appellants has yet been offered the hearing 
to which he is entitled. Under these circumstances release 
would not be, as in the Buono case, a futile gesture. Here 

the Board has yet to conduct the hearing required by law. of 
course, should the appellants be ordered released, it may be 
that the Board could, if it still has jurisdiction, cause a 
new warrant to be issued and a hearing held. But, as suggested 
in Glenn v. Reed, supra, even if the Board could rearrest one 
or more of the appellants, the procedure of release and rearrest 
might well be useful in compelling the Board to make a complete 
and sober reconsideration of the cases, taking into account the 
conduct of the parolee since his original arrest. 


T/ 5 United Stat 1. Rowe v. Nicholson, 


ee e bates ex re 
78 F.2d 468, 471 (4th Cir. 1935), cert. denied sub nom. 
Rowe v. Nicholson, 296 U.S. 573 (1935), which also 

says that a parolee may seek release by habeas corpus. 
That the present cases have taken the form of actions 

for declaratory judgment rather than petitions for a 

writ of habeas corpus is immaterial, for the relief 

sought is the same. 
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II, APPELLANTS JAMISON AND FITZPATRICK SHOULD BE ORDERED 
RELEASED FROM CONFINEMENT FOR THE ADDITIONAL REASON 
THAT THE BOARD'S JURISDICTION TO CONDUCT REVOCATION 
HEARINGS WITH REGARD TO THEM HAS EXPIRED 
In the Jamison and Fitzpatrick cases there is an 
additional reason why the Board cannot now, and could not in 
November 1961, conduct a new revocation hearing. on July 21, 
1960, and April 15, 1961, respectively, Jamison and Fitzpatrick 
completed serving their full sentences and the Board's juris- 
diction over them terminated. : 
Had Jamison and Fitzpatrick still been at liberty 
on parole on the dates indicated, they would have earned their 


complete freedom. On this there is no dispute--nor can there 


be any in view of the express language of U.S.C. Title 18 


§$ 4203 and 4205: 


"Such parolee shall... remain, while on parole, 

in the legal custody and under the control of the 

Attorney General, until the expiration of the maxi- 

mum term or terms for whic e was sentenced. 
phasis supplied. 


"A warrant for the retaking of any United States 


prisoner who has violated his parole, may be ‘issued 
only . . . within the maximum term or terms for 


which he was sentenced.” [imphasis suppiied. ] 
(¥ F205) 


The Board has consistently contended that this other- 
wise clear limitation on its power to act has been lifted as a 
result of its having physically brought Jamison and Fitzpatrick 
before a Board member--a gesture erroneously dignified by the 
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term "hearing"~--and causing them, as a result of this charade, 
to be unlawfully confined in a Federal penitentiary. Otherwise 
stated, the Board contends it had the power to extend its juris- 
diction by virtue of its own unlawful acts. This cannot be the 
law. 

On July 21, 1945, Jamison was sentenced by the District 
Court for the Western District of Tennessee to a term of 15 
years. On April 16, 1951, Fitzpatrick was sentenced by the 
District Court for the Southern District of West Virginia to 
a term of 10 years. Only by virtue of these sentences did the 
Board obtain the power to act in regard to these men; but the 
Court--not the Board--established the temporal limits during 
Which they either would be in prison or would stand in jeopardy 
of imprisonment by order of the Board of Parole. True enough, 
had either been placed on parole and then been found, in ac- 
cordance with the provisions of the parole statute, to have 


violated the conditions of parole, he could have been rein- 


carcerated for a period equal to the remainder of his sentence 


as of the date of parole. But this was not the case. 

Just as the Board has at times argued that a paroled 
man is, in contemplation of law, a prisoner serving a sentence, 
so it must be that a paroled man illegally confined in a Federal 
penitentiary continues to occupy the legal status of a parolee. 
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If this is to be the interpretation--and no other seems possible 


--then Jamison completed service of his sentence on July 21, 
1960, and Fitzpatrick on April 16, 1961, and since that tame 

1 
both have been entitled to their unconditional liberty. 


III, EVEN IF APPELLANTS ARE ENTITLED ONLY TO A NEW HEARING 
WITH REGARD TO THEIR ALLEGED VIOLATIONS OF PAROLE, 
THE BOARD HAS NOT YET OFFERED TO CONDUCT SUCH A HEARING 
IN ACCORDANCE WITH THE REQUIREMENTS OF THE LAW. 


All four appellants challenge, on substantially 
identical grounds, the adequacy of the rehearings which the 
Board offered them. Three (Fitzpatrick, Neiswenter, and William- 


son) declined to accept the post-Butterworth hearing which the 


1/ There are cases which hold that where a warrant is 


issued prior to the expiration of sentence, a parole 
revocation hearing may be held pursuant to that warrant 
following the expiration of sentence. These, however, 

are cases where, for example, the parolee is a fugitive 
and is not apprehended in time for a hearing to be: held 

in the normal course prior to the expiration of sentence, 
cf. Neal v. Hunter, 172 F.2d 660 (10th Cir. 1949), or 
where execution of the warrant before the expiration of 
sentence is rendered impossible because the parolee has 
been sentenced and confined elsewhere for the commission 
of a crime while on parole, e.g., Melton v. Taylor, 276 
F.2d 913 (10th Cir. 1960). But in the present cases the 
fact that warrants issued prior to the expiration of sen- 
tence cannot validate the subsequent years of imprisonment. 
To suggest, for example, that Jamison might be held for 
5-1/2 years pursuant to a warrant would be patently absurd, 
This imprisonment for so extended a period could only be 
justified on the basis of a formal revocation 

of his parole, following the hearing prescribed by statute. 
No such valid hearing has been held here. | 


es ae 


Board offered, by reason of its procedural inadequacies. 
Jamison also declined the hearing on the same grounds, but by 
directicn of the District Court the hearing was nonetheless 
conducted for him. The transcript of this hearing demonstrates 
amply the defects of the Board's hearing procedures, and makes 
it clear that the faults which invalidated the "hearings" 
originally conducted for these appellants have not, even after 
this Court's decision in Reed v. Butterworth, been corrected. 
This transcript also makes clear that the refusals to partici- 
pate in such a hearing were more than justified. 

The nub of the matter is that the Parole Board con- 
siders the hearing it is required by statute to give as a mere 
ceremonial formality, for all practical purposes unrelated to 
the Board's responsibility to decide whether or not to revoke 
parole. Thus the Board has sought to defend its procedures 
by relying on the Attorney General's Survey of Release Proce- 
gures, issued in 1939, which aa has yc typical parole revo- 
cation hearing in the following terms: 

"In practically every instance, the hearing 

on a parole violation is merely a tormality to 


ermit the returned violator to give his version 


° @ events wnic up to e@ revocation 0 


Y See argument in Hyser v. Reed, No. 16716, C.A.D.C., 1962 
Brief for Appellees, p. 17, relying on this passage 
as a description of proper parole revocation procedures. 
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his parole. As far as the parole authorities are 
concerned, the facts justifying the revocation of 
the parole almost invariably are clearly established 
before the time of (or concurrent with) the return 
of the offender to the institution." id. at 245. 
{Emphasis added. ] Pie: 

The transcript of the Jamison hearing shows that 
this passage, published well before Fleming v. Tate, supra, 
still accurately characterizes the Board's attitude toward 
revocation hearings. Thus, for example, the basic procedure 
in Jamison's hearing was that the parolee was informed of the 
charges and asked to explain them away -- that is, he was sad- 
dled from the start with a burden of disproof. (B.Tr. 12-13.) 
Similarly indicative of the role of the hearing was the fact 
that during the hearing the presiding Board member’, carelessly 


but with obvious candor, indicated that the decision of the 


1 
Board was already determined on a disputed point. (B.Tr. 28.) 


A number of examples of similar import are mentioned in the 


discussion below. 


e issue was whether Jamison had left his 

parole district with or without permission. 
Mr. Reed stated: "(T]he record satisfies the Board 
that in our judgment he had no permission." It 
should also be pointed out that while § 4207 of 
the Parole Statute empowers only the Board to re- 
voke parole, the document attached to the trans- 
cript headed "Summary" appears at once to be a 
summary (of dubious accuracy) of the proceedings 
prepared by Mr. Reed, and at the same time a de- 
cision of the "Board." 


sche 


The Board persists in treating parole revocation 
hearings as a mere formality despite the repeated decisions 
of this Court that the statutory requirement that a parolee 
or releasee taken under a violator's warrant will be given an 
"opportunity to appear,” U.S.C. Mtle 18 § 4207 means an "effec- 
tive appearance," Fleming v. Tate, supra, 81 U.S. App. D.C. 
at 206,, 156 F.2d at 849, at a hearing at which the parolee 
or releasee is entitled to "fundamental procedural safe- 
guards," Reed v. Butterworth, supra, 111 U.S. App. D.C. at 
367 , 297 F.2d at 778. These decisions make it clear that 
the statute contemplates not a mere formality, but a fact- 
finding hearing, in which the procedural safeguards serve 
not only to protect the rights of the parolee, but to assist 
in ascertaining the truth. The Parole Board has grudgingly 
recognized the right to be represented by retained counsel, 
and the right to present voluntary witnesses. However, 
since the Board has not yet accepted the premise of this 
Court's decisions -- that the hearing is a real one, and 
not a hollow formality -- it has taken a most narrow 
and formalistic view of the decisions, according only 
the two specific rights spelled out in those decisions, 
and construing even those rights as strictly as possible. 

Appellants submit that the Board's approach fails 
to meet both the letter and spirit of this Court's dec2sions, 


and the Constitutional and statutory requirements upon which 


they were hased. Specifically, the "fundamental procedural 


- yy. 
safeguards" necessarily comprehended in a genuine fact-finding 


hearing must include at least (1) a reasonable opportunity for 


the prisoner to examine the evidence; (2) reasonable apprisal 


of the charges; (3) a reasonable opportunity to present evidence, 
including witnesses, in his own behalf; and (4) the provision 
of legal assistance to those desiring it and unable to provide 
it for themselves. The Board provides none of these fundamental 
procedural safeguards in its hearings, although it is obliged 
to do so by the Constitution, by the Statute under which it 
directly operates, and by the Administrative Procedure Act. 
A. The Board's Offers of a New Hearing, Like the 

Hearing Actually Provided, Were Inadequate in 

That They Did Not Contemplate Allowing Appellants 

a Reasonable Opportunity to Examine the Evidence 

Against Them or Confront and Grose aiee 

Witnesses Against Them. 

In the Board's revocation hearings, neither witnesses 

nor documentary evidence are presented against the parolee, 
let alone made subject to examination by hin. Rather, the 
parolee is informed in general terms at the start of the hearing 
of the charges and then offered the opportunity to disprove 
them if he can. Normally, it appears, the parolee! is not even 
informed of what the evidence is in support of the charges he 
is asked to refute. In the Jamison hearing the presiding Board 
member did consent to identify some of the documentary evidence 


in the file before him, and to read excerpts from some of these. 
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(B.Tr. 26, 30, 31.) He stated explicitly, however, that he 
was not identifying all of the documents (B.Tr. 39.), and 
that the Board considered the material in the file to be confi- 


z 
dential. (B.Tr. 12.) The burden, it was made clear, was on 


the parolee to meet, explain or disprove the evidence, both 
that which was revealed to him and that which was not. 

Even with the assistance of counsel, Jamison was un- 
able in these circumstances to discuss or explain matters in 
the "confidential" files which the Board may have considered 
damaging ; to draw the attention of the presiding Board member 


to inconsistencies or inadequacies in the documents; or, 


17 Following the hearing these documents were supplied 
to counsel for inclusion in the record in the 
District Court. 


2/ For example, the summary of the initial proceeding 

in 1957 asserts that Jamison and one Tinkle were 
arrested in Kansas City, Missouri and that Jamison had 
been in possession of stolen currency. Similarly, the 
second page of the purported statement by Billy Lee 
Howard and parts of the letter from Sheriff Taylor 
contain allegations of criminal acts by Jamison never 
made a part of the record during the hearing. 


“37 For example, counsel was able,during the hearing, 


to detect an inconsistency in one of the statements 
relied upon by the Board (B.Tr. 30.); but counsel was 
unaware that neither of the two such statements bore a 
signature. 
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necessarily, to make use in his own defense of any exculpatory 
matter which may have been in the file but which was never made 
1 


available for inspection. 


Further, although the Board's decision as to Jamison 


appears to have rested on the testimony of four persons -- 
two parole officers and two convicted criminals bss none of 
these persons, nor any others, were presented as witnesses. 
The Board may argue that it would have been impractical to 
bring the two prisoners to the hearing, but surely the same 
argument does not apply with regard to the parole officers, 
who after all are agents of the Board, and whose testdmony 
was vital to the question of whether Jamison had permission 
to leave his parole district. | 


V/ the summary of the 1957 hearing shows, for example, 

that Jamison for at least some period of time had 
permission to travel outside his parole district, a 
fact disputed during the hearing. 


cco ng to e Boa 8 ary, the only aeteed 

found to be substantiated were 1) leaving the district 
without permission, a charge resting solely upon the 
statements of the parole officers; and 2) associating 
with persons with criminal backgrounds, a charge sup- 
ported primarily by statements of two convicted criminals 
and a letter from Greek P. Rice, a parole officer. 


8 connection shou eé noted, however, 
that the crucial issue of whether the man present 
at the hearing was in fact the Jamison (or Jamerson) 
referred to in the statements could be ae in 
no other way. 


my gee 


Appellants submit that such a hearing, providing so 
little opportunity for the accused parolee to know and, conse- 
quently, to explain or refute the evidence against him, lacks 
that elementary fairness which is required of government by 
the due process clause of the Fifth Amendment. As the Supreme 
Court stated in the recent case of Hannah v. Larche, 363 U.S. 
420 (1960), 

"(WJhen governmental agencies adjudicate or make 

binding determinations which directly affect the 

legal rights of individuals, it is imperative that 

those agencies use the procedures which have tra- 

ditionally been associated with the judicial process." 

363 U.S. at 44a. 
The rights of confrontation and cross-examination were among 
the traditional "procedures" to which the Court was referring 
in the Larche case. The type of proceedings in which such 
traditional guarantees are required was further defined in the 
concurring opinion of Mr. Justice Frankfurter. The crucial 
questions, he said, are whether a proceeding is "preliminar[y] 


to official judgments on individuals," id. at 489, and "whether 


its essential objective is official judgment on individuals 
1 
under scrutiny," id. at 490. 


¥/ A parole revocation proceeding has all the 

earmarks of an adjudicatory proceeding. The 
parolee is accused of specific wrongdoing; a factual 
determination is made as to whether the parolee 
committed certain acts; and a drastic legal sanction 
may be imposed as a direct consequence of this de-~ 
termination. 


- 48 . 


Procedures similar to those of the Board were struck 
down by the Supreme Court in Greene v. McElroy, 360 U.S. 474 
(1959), a decision which is precisely in point here. In the 
Greene case, the question was whether one appearing before an 
administrative board in a proceeding to ascertain his continued 
eligibility for industrial security clearance ges eneiered to 
confront and cross-examine adverse witnesses and to inspect 
documentary evidence. Noting that the rights of confrontation 
and cross-examination are among those that “have remained rela- 
tively immutable in our jurisprudence," 360 U.S. at 496, the 
Court held that only express Congressional authorization might 
permit the executive branch to dispense with these procedural 


guarantees; and that such express authorization, were it to 


be found, would raise serious constitutional questions. For, 


under the due process clause, 
"[W]here governmental action seriously injures an 
individual, and the reasonableness of the action 
depends on fact findings, the evidence used to prove 
the government's case must be disclosed to the indi- 
vidual so that he has an eee to Shon cher 
it is untrue." 360 U.S. at 496. 

If such is the rule in the area of industrial secu- 
rity -- an area far removed from the criminal law and involving 
national security and the defense program -- at least equally 
stringent requirements of fairness must apply to proceedings 


before the Board of Parole, where the penalty imposed is 


lip = 


imprisonment, and the usual reasons for governmental secrecy 
can seldom be applicable. 

Certainly nothing in the parole statutes, any more 
than in the statutes or executive orders involved in Greene, 
can be read as expressly authorizing a hearing in which these 
fundamental rights are dispensed with. On the contrary, the 
parole statute specifically requires an "opportunity to 
appear," which this Court has held to mean an "effective 
appearance” accompanied by "fundamental procedural safeguards." 
Reasonable opportunity to examine the evidence one is asked 


to rebut or explain is surely such a safeguard, assuring not 


merely fairness to the accused but a more effective and 
1 


accurate fact-finding process. 


1/ Objections which the Board may raise on practical 
grounds should be considered against the background of 
what has in fact been done in recent years in other ad- 
ministrative proceedings to guarantee fundamental pro- 
cedural fairness. The hearing procedures in the in- 
dustrial security program have been amended, following 
Greene, to afford to the accused security risk the op- 
portunity of confrontation and cross-examination of 
witnesses, and examination of documentary evidence, in 
all but narrowly defined instances where revelation of 
the evidence or exposure of the witness is specifically 
certified to involve a risk to the national security. 
This exception is reported to have been seldom invoked. 
Hearings Relating to H.R. 10175 Before the Committee on 
Un-American Activities, House of Representatives 87th 
Cong., 2d Sess., March 15, 1962, p. 461. Similarly, the 
State Department's procedures for the review of passport 
denials -- an area which is recognized to involve weighty 
considerations of national policy and security -- have 
recently been amended to provide that no secret evidence 
may be considered in denying a passport. 22 C.F.R. §§ 
51.156, 51.167, 27 Fed. Reg. 345 (Jan. 12, 1962). 
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The right to examine evidence and to confront and 
cross~-exanine witnesses in parole-revocation hearings is assured 
also by the Administrative Procedure Act, U.S.C, Title 5 §§ 1001- 
11. Section 7(c), 5 U.S.C. § 1006(c), of the Act specifies 
that "every party shall have the right .. . to conduct such 
cross-examination as may be required for a full and true dis- 
closure of the facts." In addition, the statute plainly con- 
templates that agency orders must be based on evidence pre- 
sented at a hearing which the affected party may attend; Section 
7(4), 5 U.S.C. § 1006(4), states that the transcript of testi- 
mony and exhibits must constitute the exclusive record for 
decision; and Section 7(c), 5 U.S.C. § 1006(d), prescribes 
that, absent statutory provision to the contrary, the proponent 
of an order must bear the burden of proof. U.S.C, Title 5 
§§ 1006(c), (a). i 

These provisions of the Act are applicable to the 
Board's hearings, Section 1004 states that the above-cited 


provisions, among others, shall govern "in everv case of ad- 


Judication required by statute to be determined on the record 
after opportunity for an agency hearing." Clearly, parole 


revocation hearings involve "adjudication," broadly defined 


1 
by 5 U.S.C. § 1001(d) to include virtually all forms of agency 
2/ | 


action other than those described as "rulemaking." 


Vv “Agency” is defined as including "each authority. | . of the 
overnment of the United States other than the Congress, the Courts, 

or the governments of the possessions, the Territories, or the Dis- 
trict of Columbia, 

2/ Parole revocation is par excellence the type of proceeding for 

which the "adjudication" procedures were designed, for the Parole 

Board is making an official judgment, based on factual findings, as 
to the conduct of the alleged parole violator, and the parolee 

may be subject to severe penalties as a consequence of the Board's 
action. Cf. Hannah v. Larche, supra. 
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Parole-revocation hearings are also "required by 
"statute," as the decisions of this Court have made clear. 


E-g., Reed v. Butterworth, 111 U.S. App. D.C. 365, 279 F.2d 


1 
776 (1961).~ Moreover, it is the plain implication of this 


Court's rulings that revocation of parole must be based upon 
the "record" of the revocation hearing. The parolee's minimal 
rights to a prompt hearing, to the assistance of retained counsel, 
and to present evidence and voluntary witnesses, all held to be 
accorded by the parole statutes, would be otherwise drained of 
substance, Similarly, the rulings of this Court in Robbins v. 
Reed, 106 U.S. App. D.C. 51, 269 F.2d 242 (1959), and Hurley v. 
Reed, 110 U.S. App. D.C. 32, 288 F.2d 844 (1961), to the effect 
that Board action is subject to judicial review under Section 

10 of the Administrative Procedure Act, assume Board decisions 

2 
based upon the hearing record. 
Parole revocation, then, is a "case of adjudication 

required by statute to be determined on the record after 
1/ For the purposes of Section 5 of the Administrative Procedure 
Act, it is immaterial, the Supreme Court has held, whether 

the "requirement" appears from unambiguous statutory language or 
whether it is found only in judicial interpretations of the 
Statute. Wong Yang Sung v. McGrath, 339 U.S. 33, 50 (1950). 

e/ Judicial review implies that there are limits to the Board's 

iscretion, and that some evidence must be adduced to support. 
the Board's decision. See Glenn v. Reed, 110°.U.8..App. D.c. 85 , 
289 F.2d 462 (D.C. Cir. 1961). Surely the Court in Robbins and 
Hurley did not intend to countenance an absurd and wasteful 
piece tine by which the Board would withhold disclosure of its 


evidence, if any, until disclosure becomes necessary to defeat 
the parolee's attempt to secure judicial review. 


SLs 


opportunity for an agency hearing." Section 7 of the Adminis - 
trative Procedure Act therefore applies to require that the pa- 
rolee be allowed to examine the evidence against him and to con- 
front and cross-examine the witneses against him. If any doubt 
lingered, it should be dispelled by consideration of the fact 
that the parole statute provisions involved in this case were 
enacted after the passage of the Administrative Procedure Act, 
which specifically provides that "no subsequent legislation 
shall be held to supersede or modify the provisions of this 
chapter except to the extent that such legislation shall do so 
expressly," 5 U.S.C. § 1011. In view of this provision, the 
Supreme Court has admonished that exceptions from the Act are 
not lightly to be presumed, Marcello v. Bonds, 349 U.S. 302 
(1955). The statute, another court has held, is to be regarded 
"as a part of every Congressional delegation of authority, unless 
specifically excepted." Hotch v. United States, 212 F,2d 280, 
283 (9th Cir, 1954). Indeed, the Supreme Court has dec lared 
that "it is the plain duty of the courts . .. to construe this 
remedial legislation to eliminate, so far as its text permits, 


| 
the practices it condemns." Wong Yang Sung v. McGrath, supra, 
at 45, (Emphasis added.) 


B. The Board's Offers of a New Hearing, Like the 
Hearings Actually Provided, Were Inadequate in 
That They Did Not Contemplate Fully Apprising 


Appellants of the Charges Against Them. _ 


Related to the right to examine the evidence, and 


equally fundamental, is the right to be informed of the charges 
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to which such evidence relates, in sufficient detail and suffi- 
clently in advance of the hearing so as to enable the accused 
person to prepare to meet the charges. Hannah v. Larche, supra, 
where the Supreme Court spoke of the "procedures which have 
traditionally been associated with the judicial process" as 
being constitutionally required in adjudicatory hearings, in- 
volved the claim of a right to be apprised of charges. Such 


notice surely is, one of the "fundamental procedural safeguards" 


which this Court. held to be contemplated by the parole statute 
1 


in Reed v. Butterworth, supra. 

Once again the Jamison case demonstrates how the 
Board's procedures fail to meet the applicable requirement. 
At Jamison's original "hearing," the hearing officer could not 
Specify the charges in detail because he himself apparently 
had only the warrant to go by. (Summary, 5/20/57, p. 1) Before 
the Board issued its decision following that hearing, Jamison's 
lawyer was informed by a member of the Board that it was con- 
sidering a charge against him which had never been mentioned 
at the hearing. (Record of Personal Contact, 5/23/57.) Much 


later, at the request of court-appointed counsel in connection 


zs The Administrative Procedure Act, which, as previously 

explained, is applicable here, expressly accords to 
appellant the right to "timely notice of the matters of fact 
and law asserted" by the hearing agency. U.S.C. Title 3 Satta 
§ 1004(a). 
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with the rehearing ordered by the District court, | ihe Board 

did provide specification of some of the charges. (Letter 

from Joseph N. Shore, 2/9/62.) Thus, one day before that 
hearing, though five years after his arrest, Jamison learned 
for the first time of the exact nature of the offenses with 
which he was charged, (B. Tr. 24.) But even after it had 
provided such detailed specification, the Board had not reached 
a definite decision as to what charges it expected Jamison to 
answer, In the middle of the hearing the presiding Board 
member simply dropped, apparently for lack of evidence, one 


charge of parole violation which had lain against. Jamison for 


VY 
58 months. (B. Tr. 12.) In addition, when asked for further 


Specification of another charge, the presiding Board member re- 
plied, in substance, that the Board would decide what Jamison 
was charged with after it considered the evidence. (B. Tr. 11.) 
Some latitude in specification and notification of 
charges, as in other matters, is no doubt properly to be ex- 
pected in administrative proceedings like those in question 
here, The Board, however, regularly treats this latitude as 
license. Its approach, which may fairly be characterized as 
making up the rules as it plays, betrays again its fundamental 


Y/ The warrant initially issued for Jamison's arrest contained 
a charge of "robbery," and this was repeated in the gen- 
eralized statement of charges contained in Shore's letter dated 
February 6, 1962. There was no elaboration of this charge, 

however, in the specification of charges. 
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premise that the parole-revocation hearing is not a true hear- 
ing but a bothersome formality. 
C, The Board's Offers of a New Hearing, Like the 
Hearings Actually Provided, Were Inadequate 
in That They Did Not Contemplate a Reasonable 
Opportunity for Appellants to Present witnesses 
in Their Own Behalf. 

This Court, in Reed v. Butterworth, supra, held that 
the right to present witnesses in one's own behalf is one of 
the "fundamental procedural safeguards" contemplated by the 
parole statute. Construing this requirement as narrowly as 
possible, the Board has steadfastly maintained that it has no 
power to subpoena witnesses, or to pay the expenses of witnesses 
who will appear voluntarily. And it appears to have made no 
effort to facilitate the attendance of witnesses by choosing 
an appropriate place for hearings. The Board has offered each 
of these appellants the opportunity to present voluntary wit- 
nesses, at his own expense, in Washington, D.c, 2/ or at the 
penitentiary where he is incarcerated. Thus, the Board offered 
to conduct a hearing in the Federal Penitentiary at Atlanta, 
Georgia, to determine whether Fitzpatrick violated the condi- 
tions of his parole some one thousand air-miles away in the 
State of Vermont; it offered to conduct a hearing in Leavenworth, 
Kansas, to determine whether Williamson violated the conditions 
of his parole some 600 to 900 miles away in the States of 


Louisiana and Texas; and it actually conducted a hearing for 


i/ It should be noted that this option contemplates the wit- 
ness appearing alone, unless counsel has been retained, 
and in any event, without the attendance of the prisoner. 
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Jamison in Washington, D. C., some one thousand miles from 
Memphis, Tennessee, where his parole was alleged to have been 
eioreteass 

Once again the Jamison hearing demonstrates the im- 
pact of the Board's practices on both the rights of the accused 
and the effectiveness of the Board's fact-finding procedures. 
At Jamison's original hearing, held in Atlanta, his wife (who 
resided in Memphis, Tennessee) was present for the purpose of 
testifying in his behalf, but she was not allowed to testify. 
(B. Tr. 22.) Five years later, after the District Court had 
directed that another hearing be held for Jamison, his court- 


appointed counsel wrote to the several persons in Memphis, 


Tennessee, whom Jamison had indicated should be helpful wit- 
2 


nesses: his former wife (who had since divorced him and re- 
married) (B. Tr, 22), two brothers-in-law, and hig parole 
adviser. The letters to these potential witnesses informed 
them of the impending hearing, and asked if they would be 


willing and able to appear at their own expense. None replied 


V/ Of the four, only Neiswenter might be said to have been 

offered a hearing in a reasonable place. He is confined at 
Lewisburg, Pennsylvania, and while on parole resided at Camden, 
New Jersey. | 
Since identical letters were sent to each of four prospective 
witnesses, only those sent to E, E. Gregory wai printed in 
Joint Appendix, at p. “a-/*¥% 


E. E. Gregory, Jamison's parole adviser, could have testified 

on the crucial issue of Jamison's receiving permission to 
leave his parole district, for it was through Gregory that this 
permission was claimed by Jamison to have been granted. 
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to this inquiry. (B, Tr, 24-25.) Counsel of course cannot 
represant to the Court that these witneses would in fact have 
had pertinent, credible testimony to give on Jamison's behalf, 
or that they would have appeared voluntarily had the hearing been 
held in a more convenient place, It igs clear, nonetheless, that 
the place and manner in which the hearing was conducted fore- 
closed what chance there might otherwise have been for Jamison 
effectively to present any evidence other than his own testi- 
mony. 

In Reed v. Butterworth, Supra, this Court noted the 
Government's contention that the Board lacks subpoena power, 
but expressed neither agreement nor disagreement. 111 U.S, 


App. D.C. at 367, 207 F.2a at 778. If the "effective appear- 


ance" contemplated by the parole statute includes the right to 


present this right cannot be dependent upon the willingness of a 
Particular person to appear voluntarily. Nor, under the rationale 
of Griffin v. Illinois, 351 U.S. 12 (1956) (discussed infra, pp. 
63-65) can the effective utilization of this right be made to 

turn on the ability of the parolee, who, like appellants here, 

may be indigent, to pay the expenses incurred by a witness in 
attending the hearing. The requirement of fundamental fairness 
which is the essential command of the due process clause requires 
that the right to present witnesses include the availability of 
compulsory process; or, at the very least, an offer to pay the 


necessary expenses of witnesses in attending the hearing where 
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the parolee is unable to do so. It follows that the power to 


Subpoena witnesses and to pay witness fees must be implied in 


that provision of the statute (Section 4207) guaranteeing the 


right to an effective appearance. 

Even if the Board does not have subpoena power, how- 
ever, it does have the power to hold hearings, in those cases 
where the parolees wish to offer voluntary witnesses, in places 
where such voluntary witnesses can with reasonably little incon- 
venience attend the hearings. In this connection, the provi- 
Sions of the Administrative Procedure Act are again in point. 
Sections 5(a) and 6(a), U.S.C. Title 5 §§ 1004(a) and 1005(a) 
specify that the convenience and necessity of parties and their 
representatives shall be given due regard in fixing the time 
and place of the hearing. While admittedly these sections ado 
not require that the hearing invariably be held at a place 
chosen by the parolee, they certainly mean that the hearing 
must be held where the parolee has some reasonable opportunity 
of exercising his established right to present voluntary wit- 
nesses. The parolee's "convenience and necessity” must include, 
at a minimum, a practical chance to offer a defense against the 
Board's charges. 

D. The Board's Offers of a New Hearing, like the 
Hearing Actually Provided, Were Inadequate in 
That They Did Not Contemplate Providing Appellants 
With Reasonable Assistance of Counsel. 

Although each of the appellants is indigent, the 


Board has not offered to conduct a hearing for any of them at 
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1 
which they would be provided assistance of counsel. Thus, 


even if appellants had been afforded adequate notice of charges, 
confrontation and cross-examination of witnesses, and a realistic 
opportunity to present witnesses on their own behalf, these 
rights could not have been fully utilized. Without these rights, 
their need for legal assistance was all the greater. 

This Court has repeatedly construed the parole statute 
to require the presence of counsel where a parolee desires and 
is able to retain counsel. Although it has mentioned the matter 
in dicta, it has not yet decided whether assistance of counsel 
is required in all cases. However, decisions of this Court, 
and of the Supreme Court, in related areas point overwhelmingly 
to the conclusion that presence of counsel in all parole and 
mandatory release revocation proceedings is in fact required by 
the Fifth and Sixth Amendments to the Constitution and by the 
parole statute itself. 

In Shioutakon v. District of Columbia, 98 U.S. App. 
D.C, 371, 236 F.2d 666 (1956), this Court unanimously held that 


in a juvenile court proceeding, in which a juvenile is accused 


2/ Jamison, by chance, did have counsel at the rehearing. 

Because the hearing was ordered by the District Court and 
was in part in aid of the proceeding in the District Court, 
counsel appointed by that Court believed themselves bound to 
appear on behalf of Jamison. This does not, however, wholly 
remove the issue from Jamison's case. Should this Court order 
that still another hearing be held for Jamison, and cause final 
judgment to be entered, he would, under the Board's present 
practice, be without assistance of counsel. 


Eshomes 


of committing an act which may lead to his being civilly com- 
mitted, he is entitled to be represented by appointed counsel 
4f he is financially unable to retain counsel. Significantly, 
the Court was there dealing not with a criminal trial but rather 
with an "informal procedure designed to enhance the protective 
and rehabilitative features. .. associated with modern juvenile 
courts," and with an act intended "to encourage the disposition 
of cases on a social rather than legal basis." 98 U.S. App. D.C. 
at 373, 236 F.2d at 668, But the decisive factor was not the 
informality or technically civil nature of the proceeding; 
rather, it was the fact that liberty was at stake: 

"The 'right to be heard' when personal liberty is 

at stake requires the effective assistance of 

counsel in a juvenile court quite as much as it 


does in a criminal court." 98 U.S. App. D.C. at 
374, 236 F.2d at 669. 


This formulation is clearly applicable to parole-revocation 


hearings, where liberty is also at stake. 


The Shioutakon case may be properly read as) involving 
only statutory interpretation. Even so considered, it strongly 
suggests that the parole statute should be simi larly interpreted 
to require that counsel be provided: 


"Although the [Juvenile Court] Act in terms neither 
recognizes nor withholds such assistance, the legis- 
lative history reflects Congressional understanding 
that alleged delinquents would be represented by 
counsel. That there is a need for such representa- 
tion to protect the child's interests is apparent, 
for example, from a realistic view of § 11-915's 
provision for a "hearing." [Footnote omitted. ] 

98 U.S. App. D.C. at 374, 236 F.2d at 669. . 
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An equally realistic view of the hearing envisioned by Section 


4207 of the parole statute cannot but lead to the same conclu- 
1 


sion, 

The basic premise of Shioutakon, however -- that the 
right to be heard requires effective assistance of counsel when 
personal liberty is at stake -- seems to be of constitutional 
dimensions -~- resting, presumably, in the due process clause of 
the Fifth snaoddent. In McDaniel v. Shea, 108 U.S. App. D.C. 
15, 278 F.2a 460 (1960), the same concept was applied, again by 
a unanimous Court, to require that counsel be provided in a 
probation-revocation proceeding involving a juvenile. Again, 
this Court reiterated that the right to be heard requires the 


effective assistance of counsel when personal liberty is at 


Y/ This Court's decision in In Re Custody of a Minor, 250 F.2d 

419 (1957) (Edgerton, Chief Judge, dissenting) in no way 
detracts from the holding of Shioutakon. Indeed, the opinion 
in that case expressly reaffirmed the rule of Shioutakon but 
held that where the issue before the juvenile court was not 
whether the child had committed an act but rather whether he 
was "without adequate parental care," the proceeding was not 
against the child and was not for the purpose of restraining 
his liberty. Further the Court expressly declined to decide 
whether the child under such circumstances is entitled to 
court-appointed counsel, for the Juvenile Court process in 
effect makes the Director of Social Work of the Juvenile Court 
the child's counsel. 


2/ Also to be noted in this connection is the command of the 
Sixth Amendment that in all "criminal prosecutions" the 
accused shall enjoy the right to have "the assistance of Counsel 

for his defense." Certainly the term "criminal prosecutions" 
can be read to include parole-revocation proceedings wherein a 
finding of the Board may lead to imprisonment in a federal peni- 
tentiary for a period of years. Furthermore, parole-revocation 
proceedings are, in effect, an extension of the original pro- 
nouncement of sentence, clearly a part of the "criminal prosecu- 
tion." In the same way the provisions of the Sixth Amendment 
bear upon the rights of notice of charges, confrontation and 
compulsory precess, discussed supra. 
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Stake; and in this instance it appears that the decision of the 
Court may well have rested upon a constitutional base. 

Even if there is no constitutional requirement, appli- 
cable to parole-revocation hearings, that counsel must be pro- 
vided because liberty is at hazard, there is a ciirbunstance here 
that clearly does invoke constitutional considerations: Congress 
has provided in Section 4207 a right to be represented by counsel. 
This raises the question whether Congress can be taken to have 
intended this right to be available to only those who can afford 
to retain their own counsel; and whether, if such were Congress's 
intention, it can be given effect under the Fifth Amendment. 

First, as to the interpretation of Section 4207, it 
may be readily conceded that nothing in the parole statute ex- 
plicitly grants a right to have counsel provided, any more than 
it grants the right to be represented by retained counsel, Just 
as with the Juvenile Court Act in the Shtoutakon case, "The Act 
in terms neither recognizes nor withholds such assistance." 

98 U.S. App. D.C. at 374, 236 F.2d at 669. But as the courts 
have long recognized, Congress legislates against a matrix of 
established due process concepts: 
"Where administrative action has raised serious 
Constitutional problems, the Court has assumed 
that Congress . . . intended to afford those af- 
of due procase,* Greene v, Mein ae 
474, 507 (1959). ~~ 
To hold that the Congress, without specifically so providing: 


intended that those with funds should receive a full and 
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"effective hearing," and those without should have a less than 
effective hearing, would be contrary to this fundamental principle 
of constitutional adjudication. 

If, however, this Court were to find so unpalatable a 
purpose of discrimination along economic lines in the ambiguous 
language of the Act, it would be the Court's plain duty to hold 
the Act unconstitutional as violative of the Fifth Amendment ; 


this is the teaching of Griffin v. Illinois, 351 U.S. 12 (1956). 


Appellants acknowledge that the Court has suggested the possi- 
bility of so interpreting the statute. In Fleming v. Tate, 
Supra, decided in 1946, it was indicated by way of dictum that 
the statutory provision for a revocation hearing with counsel 
did not require that counsel be provided to indigents. While 
affirming the ruling of the District Court that Tate's retained 
counsel could appear in the hearing before the Board, the Court 
said: 

"The question is one of statutory construction. No 

constitutional right is involved, as parole is a 

matter of grace." 810U.S. App. D.C. at 206, 156 

F.2d at 849. 
Whatever view might once have been taken of this dictum, more 
recent decisions of this Court have, at the least, recognized 


that the issue of the right to have counsel provided remains an 


1/ Tate, unlike these appellants, was in fact represented by 
counsel who had been denied the right to appear at the 
revocation hearing. 
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open one, More clear, however, is the effect upon the con- 


tinuing vitality of the Tate dictum of the decision of the 
Supreme Court in the Griffin case. 
The issue decided in Griffin was whether a State might, 

consistently with the due process and equal protection clauses 
of the Fourteenth Amendment, refuse to furnish a stenographic 
transcript of trial proceedings free to indigent defendants who 
needed it to prosecute an appeal. Just as in Tate this Court 
found that an effective appearance required counsel, the Supreme 
Court held that a transcript was needed in order to obtain ef- 
fective appellate review. Also, as in Tate this Court recog- 
nized parole as a matter of Srace, the Supreme Court declared: 

"It is true that a State is not required by the 

Federal Constitution to provide appellate courts 

or a right to appellate review at all .... | But 

that is not to say that a State that does grant 

appellate review can do so in a way that dis- 


criminates against some convicted defendants on 
account of their poverty." 351 U.S. at 18. 


| 
The Court then stated the central teaching of the case, equally 


applicable here: 


"There can be no equal justice where the kind of 
trial a man gets depends on the amount of money 
he has." 351 U.S. at 19.2/ 


Y/ See Glenn v. Reed, 110 U.S. App. D.C. at 86, 289 F.2d at 463. 
("The Government rightly concedes the hearing and revocation 
were invalid because appellant neither had nor was offered 


counsel,"); Reed v. Butterworth, 111 U.S. App. D.C. at 366, n. 1, 
297 F.2d at 777, n. 1. 


2/ It should be noted that the rule of Griffin has not been 
limited to cases which are criminal prosecutions in the 
technical sense. Smith v. Bennett, 365 U.S. 708 (1961) (State 

habeas corpus proceeding). 
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In light of the Griffin case, the Tate dictum cannot 
be viewed as of continuing vitality. If a state cannot treat 
defendants with money differently from those without, even on 
matters of grace, then the Federal Government may not, as a 
matter of grace, provide parole-revocation hearings with effec- 
tive representation by counsel only to those with money. The 
Fifth Amendment forbids such discrimination. 

There can be no doubt -- and the Board has raised 
none -- that a determination whether parole should be revoked 
is vitally important to the parolee. His personal liberty is 
at stake -- an interest at least as high in the constitutional 
hierarchy as any other. Nor can there be doubt that in many 
cases the assistance of counsel is absolutely essential to a 
proper determination. A hearing without a lawyer, like a 
criminal trial, will often be no hearing at all. It will be, as 
the Parole Board has commendably admitted, "'merely a formality 
oc lenteint A parolee with sufficient funds to pay a lawyer may 
very well escape reimprisonment, while a parolee without funds 


may go to jail in identical circumstances. If "Equal Justice 


Y/ The due process clause of the Fifth Amendment holds the 
Pederal Government to the same standards, in matters such 

as this, as the equal protection clause of the Fourteenth 

Amendment applies to the states. See Bolling v. Sharpe, 

347 U.S. 497 (1954). 


2/ See note page 41, supra. 
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Under Law" means anything, it must mean that such ia situation 
is not to be tolerated. : 

The Board apparently recognizes the inherent justice 
of this position, No contention was made in the District Court 
that the assistance of counsel is unnecessary, or that discrimina- 
tion between rich and poor should be condoned. Rather, the Board 
has relied upon precedent, upon supposed gra ioetes to probation- 
revocation proceedings, and upon its alleged inability to provide 
counsel. None of these lines of defense will survive analysis. 

It certainly cannot be said that any holding by this 
Court has foreclosed appellants! contention that counsel must be 
provided for indigents; the present force that can be attributed 
to the Tate dictum has already been Siscusssas 

Next, it has been suggested that as no lawyers are 
appointed to represent indigents in probation-revocation pro- 
ceedings before the courts none should be appointed for indigent 


parolees before the Parole Board, either. The premise of this 


| 
argument is erroneous. At least two courts of appeals have 


1/ Nor may appellees defend against the Sixth Amendment claim 
by seeking refuge in the rule of Betts v. Brady, 316 U.S. 

455 (1942). Apart from the fact that that case concerned only 

State-court proceedings, and thus has nothing to do with the 

present Federal proceeding, the case appears to be moribund. 

The Supreme Court has recently asked counsel to present argu- 

ment on the question whether Betts v. Brady should be recon- 

sidered. Gideon v. Cochrane, 30 U.S.L. week 3375 (June 4, 

1962) (No. 890 Misc., 1961 Term; transferred to appellate docket 

as No. 1011; renumbered No. 155, 1962 Term). 
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clearly intimated that in some circumstances counsel must be 
appointed for indigent probationers. Kelley v. United States, 
235 F.2d 44, 45 (4th Cir. 1956) (per curiam); Bennett v. 
United States, 158 F.2d 412, 415 (8th Cir. 1946), cert. denied, 
331 U.S. 822 (1947). Cf. McDaniel v. Shea, 108 U.S. App. D.c. 
15, 278 F.2d 460 (1960). Moreover, the parole statute, 18 


U.S.C. § 4207, has been construed, in Moore v. Reid, supra, 


as allowing a man to appear with his own, retained counsel, 
The probation-revocation statute, U.S.C. Title 18 § 3653, 
apparently has never been expressly so construed. According- 
ly, the parole-revocation situation presents a clearer case 
of discrimination on the basis of economic means, Any 
analogy with habeas corpus petitions is Similarly unper- 
Suasive: many courts customarily appoint counsel to represent 
petitioners in Such cases, while the Board in this case is 
insisting that counsel need never be appointed, 

Pinally, it might be suggested that the Board is unable 
as a practical matter to provide counsel for indigent parolees. 
The short answer to this argument is that it is irrelevant. If 
the Constitution requires provision of counsel, that is the end 
of the matter. No hearings may go forward until Congress amends 
U.S.C. Title 18 § 4207 to provide for the providing of counsel 
for indigent parolees, assuming, that is, that the Board is 


---——— 
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absolutely powerless to provide counsel under the present 
statute. But, in fact, this dilemma need not be faced. 
Appellants! rights may be vindicated without striking down an 

Act of Congress. The Board may arrange to provide counsel by 

any one of a number of means: it may make a working agreement 
with local bar groups, or hire a defense attorney, or make 
application for assignment of counsel in the District Court 

for the district in which the revocation hearing is to be he1d.2/ 
It is too early for the Board to cry that it is unable to pro- 
vide counsel, since none of these possible alternatives has 


even been attempted. 


In sum, U.S.C. Title 18 § 4207 does not forbid the 


appointment of counsel; it does not direct that the rich be 
favored over the poor. No such barbarous purpose may be 
imputed to Congress. The statute must therefore ve construed 
to require the Board to provide counsel for the assistance 
of indigent parolees. If the statute cannot be so construed, 
then it must fall. 


l/ In view of the fact that the entire parole mactanien serves 
to implement the sentence originally pronounced by a Court, 


surely the Court would have the power to assure the fairness of 
this implementation. 


=169"= 
CONCLUSION 


Wherefore, it is respectfully submitted that the 
judgments of the District Court should be reversed and the 
appellants granted their liberty; alternatively, the Board 
should be directed to conduct new hearings in accordance with 


law. 
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COUNTERSTATEMENT OF THE CASES 
Neiswenter, No. 17,041 


Appellant Neiswenter was sentenced on July 17, 1953, 
by the United States District Court for the District of 
New Jersey, to a term of ten years for mail theft and 
forging a government check (J.A. 10). On October 23, 


(1) 


2 


1959, he was released on mandatory release (J.A. 11).? 
On September 18, 1960, he was arrested upon a warrant 
issued by the appellees, the United States Board of Parole 
(sometimes hereinafter referred to as the Board), and 
was committed to the United States Penitentiary, Lewis- 
burg, Pennsylvania (J.A. 11). On September 30, 1960, he 
was interviewed by a caseworker at the penitentiary and 
informed of the charges lodged against him (J.A. 11), ie., 
theft, loss of employment because of absenteeism, leav- 
ing the parole district without permission, contributing to 
the delinquency of a minor, and breaking, entering, and 
larceny (J.A. 7, 8). At the preliminary interview he ad- 
mitted that he had violated the terms of his mandatory 
release in these respects (J.A. 8-10). 

On November 7, 1960, Neiswenter was given a hearing 
before a member of the Board (J.A. 7-8, 11). At this hear- 
ing he was not given an opportunity either to obtain coun- 
sel or to obtain witnesses or present testimony in his be- 
half (J.A. 21), although there is no indication that he 
ever requested that witnesses be allowed to testify in his 
behalf (J.A. 11). During the hearing, Neiswenter ad- 
mitted that all the charges were correct except the theft 
charge (J.A. 8).2. The Board member concluded in his 
Summary that ‘‘[t]here is no question about his [Neis- 
wenter’s] having violated the terms of his mandatory re- 
lease and it is recommended that it be revoked’? (J.A. 8). 
On or about January 6, 1961, the Board issued an official 
‘‘Notice of Action of Parole Board’? which announced that 
it had revoked Neiswenter’s mandatory release on that 
date (J.A. 21). 

On March 30, 1961, Neiswenter, acting pro se, filed a 
complaint in the United States District Court for the 


See 18 U.S.C. 4161, et seg. Under 18 U.S.C. 4164, a mandatory 
releasee “shall, upon release, be deemed as if released on parole 
until the expiration of the maximum term or terms for which he 
was sentenced less one hundred and eighty days.” 

* With respect to the theft charge, Neiswenter “stated that there 
was nothing stolen, that these were items he was supposed to have 
taken from his mother’s home” (J.A. 7, 8). 
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District of Columbia for a judgment declaring that he was 
unlawfully confined and a mandatory injunction ordering 
his release. On April 24, 1961 (following this Court’s 
decision in Glenn v. Reed, 110 U.S. App. D.C. 85, 289 F.2d 
462 (April 7, 1961), a new Board rule became effective 
pursuant to which all prisoners in custody who had pre- 
viously been given revocation hearings without the op- 
portunity to be represented by counsel were to be afforded 
an opportunity for a hearing with counsel (J.A. 5).4 

On May 2, 1961, pursuant to this rule, Neiswenter was 
offered an opportunity for a revocation hearing with re- 
tained counsel, it being understood that this offer was not 
an offer to furnish or appoint counsel (J.A.5). Neiswenter 
did not avail himself of this opportunity (J.A. 11). 

On July 20, 1961, an amended complaint was filed by 
court-appointed counsel asking the same relief as that 
requested in the pro se complaint and, in the alternative, 
an order requiring that Neiswenter be given a new hearing 
at which he would be afforded the procedural safeguards 
required by law (J.A. 1, 4). The amended complaint al- 


leged that Neiswenter had not been furnished or given an 
opportunity to retain counsel; that he was not notified of 
his right to obtain counsel; that he had not waived his right 
to counsel; that he was not given ‘‘adequate notice of the 
time and place of the hearing’’; that he was not afforded 


% The docket entries for Neiswenter and Williamson, which reflect 
the dates upon which the original pro se complaints were filed, 
were stipulated as part of the Joint Appendix but were overlooked 
in the printing. There is no dispute about the filing dates. 


4 The Rule provided that (J.A. 5): 


All federal prisoners who have been returned to custody as 
parole or mandatory release violators under a Board warrant 
shall be advised that they may be represented by counsel at 
the revocation hearing provided that they arrange for such 
counsel in accordance with Board procedure. 

All prisoners in custody as violators, previously given revo- 
eation “hearings” without being afforded the opportunity for 
representation by counsel shall be given an opportunity for a 
hearing with counsel. 
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compulsory process or given adequate opportunity to ob- 
tain witnesses or present testimony or evidence in his be- 
half; that he was not afforded the right to confront and 
cross-examine witnesses against him; that the hearing took 
only a few minutes; that no persons other than the Chair- 
man of the Board, Neiswenter, and a stenographer were 
present; that the evidence against Neiswenter consisted of 
unsworn, hearsay statements which were not shown to him, 
and that the procedures pursuant to which his parole was 
revoked were not in conformity with law. The complaint 
further alleged that owing to the length of time which had 
elapsed since Neiswenter’s arrest pursuant to the warrant, 
the Board’s offer of May 2, 1961, could not have afforded 
him a prompt and fair hearing (J.A. 2, 3). 

On September 8, 1961, appellees filed a motion for sum- 
mary judgment or, in the alternative, to dismiss, on the 
grounds that no genuine issue of fact existed and appellees 
were entitled to judgment as a matter of law (J.A. 6), con- 
tending, inter alia, that the offer of May 2, 1961, cured the 
error of not affording Neiswenter an opportunity to be 
represented by retained counsel at the hearing of Novem- 
ber 7, 1960 (J.A. 12-15). On October 17, 1961, Neiswenter 
filed a cross-motion for summary judgment and an opposi- 
tion to the Board’s motion, urging that the Board’s offer 
of May 2, 1961, was invalid because it (1) was made after 
an unreasonable delay following Neiswenter’s arrest; (2) 
did not provide for appointment of counsel; and (3) did 
not provide that Neiswenter would be afforded compulsory 
process for the summoning of witnesses in his behalf, or 
that he would be allowed to present testimony or evidence 
in his behalf, or to confront and cross-examine the wit- 
nesses against him (J.A. 20).° 


5 Contrary to the assertion in appellants’ statement of the case 
(Brief for Appellant, p. 6), the cross-motion for summary judgment 
contained no claim that the offer of a rehearing was invalid because 
it did not extend to Neiswenter “formal, detailed notice of the 
charges.” There was no mention of notice in the cross-motion. 
Nor did the amended complaint allege that there had been inade- 
quate notice of the charges. The sole claim in the amended com- 
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On November 9, 1961, this Court handed down its opin- 
ion in Reed v. Butterworth, 111 U.S. App. D.C. 365, 297 F. 2d 
776 (1961), holding that a mandatory release violator had 
the right to present the testimony of witnesses who would 
be willing to appear voluntarily. The Parole Board accord- 
ingly adopted a new rule providing for the offer of new 
revocation hearings to all parole and mandatory release 
violators who wished either to be represented by counsel 
of their own choosing or to call voluntary witnesses (J.A. 
37, 53). The rule provided that counsel and/or witnesses 
would be heard either at the revocation hearing conducted 
at the institution where the parolee was confined or at the 
Washington office of the Board (J.A. 53). On November 
27, 1961, Neiswenter’s case came on for hearing in the 
District Court, but was continued to enable the Board to 
offer Neiswenter a new hearing with the opportunity to 
present witnesses (J.A. 36-40). 

On December 1, 1961, Neiswenter was offered a new hear- 
ing with the opportunity to be represented by counsel and 
to present the testimony of witnesses who would be will- 
ing to appear voluntarily, in accordance with the Board’s 
new rule (J.A. 53, 54), but he refused to avail himself of 
the opportunity (J.A. 53).° 

Subsequently, the cause again came on for hearing on the 
cross-motions of the parties for summary judgment, and 
on January 3, 1962, the District Court granted appellees’ 
motion for summary judgment and denied appellant Neis- 
wenter’s motion for summary judgment (J.A. 54-55). On 
April 12, 1962, this Court entered an order allowing Neis- 
wenter to prosecute an appeal without prepayment of costs 
(J.A. 60). 


plaint regarding notice was that Neiswenter “was given inadequate 
advance notice of the time and place of the hearing” (J.A. 2). On 
this appeal there is no claim made that the rehearing offered by 
the Board did not contemplate adequate notice in this regard. 

® Appellants purport to state in their Brief the reasons for the 
refusal (Brief for Appellants, p. 8), but the reasons are not reflected 
in the record. 
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Williamson, No. 17,043 


The material facts in the Williamson case are substanti- 
ally identical with those in the Neiswenter case. 

Williamson was sentenced on September 17, 1953, by 
the United States District Court for the Western District 
of Texas to a term of ten years (J.A. 102). On January 
28, 1960, he was either paroled or mandatorily released.” 
On November 5, 1960, the Board issued a warrant for his 
arrest, and on January 4, 1961, he was arrested on the war- 
rant. He was then committed to Leavenworth Penitentiary 
(J.A. 102). On January 13, 1961, he was interviewed by a 
parole officer and informed of the charges against him 
(issuing worthless checks, issuing bad checks, and leaving 
his district without permission (J.A. 92)). Williamson 
denied the check charges but admitted loss of contact (J.A. 
92). 

On December 22, 1960, Williamson was sentenced to a term 
of four years by the United States District Court for the 
Western District of Louisiana with the direction that the 
sentence run consecutive to the sentence imposed on Sep- 
tember 17, 1953, by the United States District Court for 
the Western District of Texas (J.A. 102). On January 28, 
1961, he was given a hearing before a member of the Board 
to determine whether his release should be revoked (J.A. 
87, 102). This hearing was similar to that given Neis- 
wenter (J.A. 87, 102, 118) (see supra, p. 2). On March 
10, 1961, the Board issued notice that on that date it had 
revoked Williamson’s parole (J.A. 118). On May 5, 1961— 
the decision in Glenn v. Reed, supra, and the adoption of 
the Board’s new rule regarding counsel having intervened 
(see supra, p. 3)—Williamson was offered a new hearing 
at which he could be represented by retained counsel (J.A. 


7The record is somewhat conflicting as to whether Williamson 
was mandatorily released or paroled (compare J.A. 92 with J.A. 102, 
118). Since, under 18 U.S.C. 4164, a mandatory releasee is “deemed 
as if released on parole,” it is immaterial whether appellants are 
correct in their premise that he was mandatorily released (Brief 
for Appellants, p, 9). 
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89-90, 102) but he did not avail himself of this opportunity 
(J.A. 102). 

On May 17, 1961, Williamson instituted a pro se action 
in the United States District Court for the District of 
Columbia seeking his release from confinement.’ Counsel 
was appointed and, on July 21, 1961, counsel filed an 
amended complaint seeking the sameyrelief, and on the same 
basis, as that sought in the Neiswenter case, supra, pp. 3, 4 
(J.A. 86-89). On September 14, 1961, appellees moved for 
summary judgment, or, in the alternative, to dismiss (J.A. 
90), and on October 17, 1961, Williamson filed a cross- 
motion for summary judgment (J.A. 103). These motions 
raised substantially the same issues as those raised in the 
Neiswenter case, supra, p. 4. 

On November 27, 1961—the Butterworth decision and 
the Board’s new rule regarding witnesses having intervened 
(supra, p. 5)—a continuance was granted by the District 
Court to permit the Board to offer a new hearing with 
the opportunity both to be represented by counsel and to 
present the testimony of voluntary witnesses (J.A. 36-40). 
On December 1, 1961, Williamson was offered such a new 
hearing but he refused to avail himself of the opportunity 
(J.A. 120-121). On January 3, 1962, the District Court 
entered an order granting appellees’ motion for summary 
judgment and denying appellant Williamson’s motion for 
summary judgment (J.A. 121). This Court granted leave 
to appeal without prepayment of costs on April 12, 1962 
(J.A. 122), 

Fitzpatrick, No. 17,042 


The material facts of the Fitzpatrick case are sub- 
stantially identical to those in the Neiswenter and William- 
son cases.° 

Fitzpatrick was sentenced on April 16, 1951, to a term of 
ten years by the United States District Court for the 


8 See note 3, supra, p. 3. 

® Appellants, however, contend that the Fitzpatrick case, and also 
the Jamison case, raise an additional issue, contending that their 
sentences have expired. 
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Southern District of West Virginia for impersonating an 
Army officer and obtaining money in violation of 18 U.S.C. 
912 and transporting forged checks in interstate com- 
merce in violation of 18 U.S.C. 2314 (J.A. 78). On October 
15, 1954, he was released on parole (J.A. 78). On October 
27, 1959, he was arrested pursuant to a warrant issued by 
the Board and delivered into the custody of the warden 
of the United States Penitentiary at Atlanta, Georgia (J.A. 
78, 81). On December 14, 1959, he was interviewed by the 
Chief, Classification and Parole at the Atlanta Penitentiary, 
who advised him of the charges against him (J.A. 65, 78) 
(failure to submit reports for the months of June, July, 
and August, 1959; failure to maintain contact with the 
United States Probation Officer; leaving the district with- 
out permission, and issuance of bad checks) (J.A. 65, 66-69). 
At the interview, Fitzpatrick admitted these charges (J.A. 
65, 78). 

On February 12, 1960, Fitzpatrick was given a parole 
revocation hearing before a member of the Board, at which 
time he stated, according to the Board member’s Summary, 
that there was ‘‘no question but that he violated his parole’’ 
(J.A. 64, 77, 78). The hearing was similar to that given 
Neiswenter and Williamson (supra, pp. 2, 6). On May 2, 
1960, Fitzpatrick’s parole was revoked (J.A. 78), and on or 
about the same date he was notified of the revocation (J.A. 
81). His request for reconsideration was denied on Oc- 
tober 5, 1960 (J.A. 81). 

On May 10, 1961, Fitzpatrick instituted an action pro se 
in the United States District Court for the District of 
Columbia, seeking his release from confinement (J.A. 61). 
The decision in Glenn v. Reed, supra, having been handed 
down on April 7, 1961, and the Board’s rule regarding 
counsel having been adopted, Fitzpatrick was offered a 
new hearing on May 16, 1961, and again on June 26, 1961, 
at which he would have had the opportunity to be repre- 
sented by retained counsel (J.A. 70), but he did not accept 
this offer (J.A. 69, 79). On July 31, 1961, through appointed 
counsel, Fitzpatrick filed an amended complaint seeking 
the same relief, and on the same basis, as that sought in 
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the Meiswenter and Williamson cases, supra, pp. 3, 4, 7 (J.A. 
71-74). Fitzpatrick, however, also asked for a declaration 
that his sentence had expired on or about April 16, 1961, 
and that as a result he was not subject to the jurisdiction 
of the Board (J.A. 73, 74). On September 13, 1961, ap- 
pellees moved for summary judgment or, in the alterna- 
tive, to dismiss (J.A. 75, 93-101), and on October 17, 1961, 
Fitzpatrick filed a cross-motion for summary judgment 
(J.A. 79). These motions raised substantially the same 
issues as those raised in the Neiswenter case, supra, p. 
4, with the exception of Fitzpatrick’s additional conten- 
tion (J.A. 80). 

On November 27, 1961—the Butterworth decision and the 
Board’s new rule on witnesses having intervened (supra, 
p. 5)—a continuance was granted by the District Court 
to permit the Board to offer a new hearing with the op- 
portunity both to be represented by counsel and to pre- 
sent the testimony of voluntary witnesses (J.A. 36-40). 
On November 30, 1961, Fitzpatrick was offered such a new 
hearing, but he refused to avail himself of the opportunity 
(J.A. 83). On January 3, 1962, the District Court, after 
a hearing, entered an order granting appellees’ motion for 
summary judgment and denying appellant Fitzpatrick’s 
motion for summary judgment (J.A. 84). On April 12, 
1962, this Court permitted Fitzpatrick to prosecute an 
appeal without prepayment of costs (J.A. 83). 


Jamison, No. 17,059 


The facts of the Jamison case are in certain respects 
substantially different from those in the Netswenter, Wil- 
liamson, and Fitzpatrick cases. 

Jamison was sentenced on July 21, 1945, by the United 
States District Court for the Western District of Tennes- 
see to a term of fifteen years for the interstate transpor- 
tation of a stolen motor vehicle (J.A. 133, 140; Summary, 
2/13/62, p. 3)."° On January 26, 1951, he was released 


10 Jamison was actually given a rehearing before the Board. The 
record of this hearing, the Board member’s Summary and the ex- 
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on parole from the United States Penitentiary in Atlanta, 
Georgia (J.A. 133, 136). On January 25, 1957, the Board 
issued a parole violator’s warrant (J.A. 140) and he was 
arrested on this warrant on April 1, 1957 (J.A. 133, 137), 
and delivered into the custody of the warden for the United 
States Penitentiary at Leavenworth, Kansas." There- 
after, on May 3, 1957, at the Leavenworth Penitentiary, 
he was given a parole revocation hearing before Lewis 
J. Grout, a member of the Board (J.A. 127, 133, 136, 138; 
Summary, 5/3/57; Summary, 2/13/62, p. 3).” 

There is no indication in the record reflecting the de- 
gree of specificity with which Jamison was informed of 
the charges against him at this hearing. Appellants state 
that ‘‘apparently the only information before * * * [the 
Board member] was that Jamison was charged with ‘leav- 
ing the limits of his supervision district without permis- 
sion, associating with persons having a criminal back- 
ground, passing worthless checks, burglary and robbery.’’ 
(Brief for Appellants, p. 17). The Board member’s Sum- 


mary of the hearing, however, indicates only that the war- 
rant, which the Board member apparently had before him, 
charged Jamison with doing these things, not that the 
Board member failed to specify the charges in greater 
detail (Summary, 5/3/57). While the Board member did 


hibits attached to the Summary are part of the record in this case. 
The entire transcript, the Summary, and the exhibits have been 
submitted in triplicate in lieu of printing in the Joint Appendix 
(Order dated June 8, 1962). The transcript, Summary, and exhibits 
will be designated in the same manner as appellants have designated 
them in their Brief. Thus, the Board transcript will be indicated 
by “B. Tr.” followed by a page number. Other documents will be 
cited by title, date and page number, e.g., Summary, 2/13/62, p. 3. 

11 The Brief for the Appellants states (p. 16) that Jamison arrived 
at the Atlanta Penitentiary on May 1, 1957, and indicates that the 
hearing was held in Atlanta. Jamison was subsequently transferred 
to Atlanta (J.A. 127, 128, 136), but his hearing was conducted at 
Leavenworth (J.A. 1388; Summary, 5/3/57, p. 1; Summary, 
2/13/62, p. 3). 

2 There is a conflict in the record as to whether Jamison was 
given a preliminary interview, Compare J.A. 133 with J.A. 138. 
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not have the file before him (the file had been sent to At- 
lanta) if he had the warrant he also would have had the 
Board’s accompanying referral, which gives more specific 
information about the nature of the charges." 

At the hearing before Mr. Grout, Jamison requested 
that he be permitted to have his attorney, Mr. Claude 
Cooper, represent him, but his request was refused (B. 
Tr. 21).4 Although his wife came to the hearing, she was 
not allowed to testify (B. Tr. 22). The hearing in other 
respects was similar to that conducted in the Neiswenter, 
Williamson and Fitzpatrick cases, supra, pp. 2, 6, 8 (J.A. 
136), except that Jamison denied the charges. (Summary, 
5/3/57, p. 1).° On June 5, 1957, Jamison’s parole was 
revoked (J.A. 134, 136, 140). 

On May 9, 1961, following the decision of this Court 
in Glenn v. Reed, supra, and the adoption of the Board’s 
new rule regarding counsel, supra, p. 3, Jamison was 
offered a new hearing at which he could be represented 
by retained counsel (J.A. 136, 137). This offer was not 
accepted by Jamison, by then apparently an indigent (J.A. 


134, 136, 140). On May 22, 1961, Jamison filed a pro se 


13 At the time of the original Jamison hearing, it was the Board’s 
policy to read the details of the referral to the parolee if he denied 
the charge or requested greater specificity. Since then, the Board 
has adopted the policy of providing the parolee with a duplicate 
copy of the referral at the time of his preliminary interview at the 
institution to which he is recommitted. 

1 Mr. Cooper had represented Jamison in a habeas corpus action 
in the Tenth Circuit which, like the present proceeding, challenged 
the validity of his 1957 parole revocation hearing. The order of 
the District Court for the District of Kansas denying Jamison’s 
petition for habeas corpus, which was affirmed by the Tenth Circuit 
(B. Tr. 14), is part of the record (Jamison v. Looney, No. 2447 
H.C., D. Kan., Order and Journal Entry of Judgment, p. 1, 4). 

*On May 23, 1957, Mr. Cooper appeared in Jamison’s behalf 
in Washington before a Board member to express the belief that 
“Jamison had been released based on ‘hear say’ and that there had 
been no positive proof of illegality.” Mr. Cooper was advised that 
Jamison had been out of his district without permission and had 
not been amenable to supervision, and that all facts in the case 
would be carefully weighed and a decision would be made (J.A. 132). 
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complaint in the United States District Court for the 
District of Columbia (J.A. 123). On July 21, 1961, court- 
appointed counsel filed an amended complaint, raising the 
same issues and asking the same relief as in the Fitz- 
patrick case * (J.A. 126-130). On November 27, 1961, the 
case came on for hearing before the District Court on 
cross-motions for summary judgment (J.A. 130, 134, 36- 
40), but was continued to allow the Board, in accordance 
with the Butterworth decision and the change in its rules 
(supra, p. 5), to offer Jamison a hearing with the op- 
portunity both to retain counsel and to present voluntary 
witnesses (J.A. 36-40). 

On December 19, 1961, the case again came on for hearing 
before the District Court, together with the Neiswenter, 
Williamson and Fitzpatrick cases (J.A. 40-52). At the 
hearing, it was pointed out by Jamison’s court-appointed 
counsel that Jamison had denied the charges (J.A. 48). 
Because there was no indication of which charge was sus- 
tained, and because there was a substantial period of time 
for Jamison to serve as a violator, the District Court 
ordered that a new hearing be held (J.A. 47-52).27 

The rehearing ordered by the court apparently was under- 
stood by counsel for Jamison to have been scheduled to 
take place on February 2, 1962, at Atlanta (Letter, Speiser 
to Glickstein, 1/30/62, p. 2). However, on February 2, 
1962, the Board confirmed previous notice that the rehear- 
ing would be conducted in Washington on February 13, 
1962 (Shore to Isbell, Speiser and Muth, 2/2/62). It is 
not clear from the record why Jamison’s rehearing was 
conducted in Washington rather than Atlanta. It was 
the understanding of the Board that Jamison, who had been 
brought to Washington to consult with his counsel in con- 
nection with his court case (B. Tr. 2), was kept in Wash- 


16 Like Fitzpatrick, Jamison urged that his sentence had expired 
and that he was no longer subject to the jurisdiction of the Board 
(J.A. 128, 129). 


17 Jamison had refused to sign a form indicating whether he 


wished to have a rehearing with retained counsel and voluntary 
witnesses (J.A. 50, 53). 
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ington in order to avoid the possibility that he might 
miss the member of the Board who had been conducting 
hearings at Atlanta (B. Tr. 2). It was the understanding 
of Jamison’s counsel that he was not returned to Atlanta 
because of an administrative oversight (B. Tr. 2-3). 

On February 3, 1962, Jamison’s court-appointed counsel 
wrote to Mr. Shore, the Parole Executive, requesting ‘‘a 
statement of the charges of parole violation’’ (Isbell to 
Shore, 2/3/62). In reply, Mr. Shore stated the charges 
which had led to the issuance of the warrant (Shore to Is- 
bell, 2/6/62). On February 8, 1962, counsel for Jamison 
requested a more particular specification (Muth to Shore, 
2/8/62) and on the following day, February 9, 1962, Mr. 
Shore responded by furnishing detailed particulars con- 
cerning each charge, with the exception of the robbery 
charge, including, but not limited to, names, places and 
dates (Shore to Isbell, Speiser and Muth, 2/9/62) 18 

The hearing was conducted at the offices of the Board in 
Washington, D.C. on February 13, 1962 (B. Tr. 1). Three 
attorneys, appointed to represent Jamison in the District 
Court, appeared at the hearing on his behalf (B. Tr. 1). At 
the hearing, counsel for Jamison indicated agreement that 
the letter of February 9, 1962 (Shore to Isbell, ete.) did 
“‘set forth in detail the allegations of the Board’s referral 
upon which the warrant was issued’? (B. Tr. 4). The 
Board member conducting the hearing (Mr. Reed) read 
excerpts from the opinion of the District Court for the 
District of Kansas on Jamison’s habeas corpus petition (B. 
Tr. 13, 14). In that proceeding Jamison had claimed that 
he had not violated the conditions of his parole (Jamison v. 
Looney, No. 2447 H.C., D. Kan., Opinion and Journal Entry 
of Judgment, p. 4). Judge Huxman, after holding that ‘‘a 
proper [revocation] hearing was held’’ (Id. at p. 7), had 
concluded that Jamison’s ‘‘own evidence before the Board 
establishes that he left the jurisdiction of his supervisory 


8 The charge of robbery was dropped at the hearing (B. Tr. 12), 
and was not relied upon by the Board member in finding a violation 
of parole (Summary, 2/13/62). 
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district without permission. His justification was that his 
parole officer gave permission, but such permission can 
come only from the Board. There is also ample evidence 
from which the Board could conclude that he violated the 
terms of his parole in many ways.’’ (Id. at 7, 8). 

At Jamison’s rehearing Mr. Reed did not permit counsel 
for Jamison to see documents in the Board’s file, on the 
ground that such documents were confidential material 
by order of the Attorney General (B. Tr. 12, 13, 26).% Mr. 
Reed did, however, read the pertinent excerpts from these 
documents which contained the information upon which the 
Board relied in determining whether there had been a 
violation of parole (B. Tr. 26, excerpt from letter of Mr. 
Hugh Drewry, Chief U.S. Probation Officer; B. Tr. 29, ex- 
cerpt from statement by Wilson H. Bobo; B. Tr. 30, 31, 
excerpts from statement of Billy Howard; B. Tr. 31, excerpt 
from letter of Sheriff Taylor). See Summary, 2/13/62.” 

Mr. Reed concluded that Jamison had violated the terms 
of his parole by associating with persons having criminal 
backgrounds and by leaving the limits of his parole super- 


19 See 27 Fed. Reg. 8490; 28 C.F.R. 2.48, infra, pp. 19, 20. 


20Tt is true that Mr. Reed stated that “the Board will want to 
weigh very carefully information before it that has been referred 
to during the hearing and other confidential information that is 
part of the file and that has direct or indirect bearing on this 
matter, in order to make a decision as to whether in fact there is 
a violation of parole.” (B. Tr. 39). In determining whether there 
had been a violation, however, Mr. Reed did not rely upon confi- 
dential information, but only upon information which was read to 
Jamison and his counsel, and the sources of which were disclosed 
(Summary, 2/13/62). The policy of the Board is not to rely upon 
confidential information in order to determine whether there has 
been a violation, but only in order to determine whether, in all the 
circumstances, parole should be revoked. Written information 
pertinent to the violation will be disclosed to the parolee, either 
by reading from the documents, as in the Jamison case, or by pro- 
viding the parolee with a summary or resumé. In some cases, as 
in Jamison, the source of the information will be disclosed. In 
others, where the Board deems it necessary, the source will be 
withheld. Thus, Mr. Reed’s statement does not reflect true Board 
policy—the policy which would be followed at any rehearing given 
to any of the appellants. 


15 


vision district without permission (Summary, 2/13/62, p. 
7). On March 2, 1962, the Board entered an order revok- 
ing Jamison’s parole (J.A. 141). On March 8, 1962, the 
cause again came on for hearing before the District Court 
(J.A. 55-59). Holding that the court had ‘‘no jurisdiction 
to review the discretion of the Parole Board’’ (J.A. 58), 
and that the court could only ‘‘see whether the statute was 
complied with’? (Zbid.), the court granted appellees’ mo- 
tion for summary judgment and denied appellant Jamison’s 
motion for summary judgment (J.A. 141). Although per- 
mitting the transcript of the rehearing, Mr. Reed’s Sum- 
mary, and the exhibits attached to the Summary to be filed, 
and although stating that they were ‘‘part of the record,”’ 
the court indicated that he was ‘‘willing to limit * * *[his] 
decision on the original papers”’ (J.A. 59). On May 2, 
1962, the District Court granted Jamison’s application for 
leave to appeal without prepayment of costs and on May 
4, 1962, notice of appeal was filed (J.A. 145). On June 5, 
1962, this Court ordered the Jamison case consolidated 
with the Neiswenter, Williamson and Fitzpatrick cases, 


which had previously been consolidated by order dated 
April 14, 1962. 


ConstitTuTIoNAL Provisions, StaruTes anpD Rures Invotvep 


The Fifth Amendment to the United States Constitution 
provides in pertinent part that: 


No person shall * * * be deprived of life, liberty, or 
property without due process of law * * * 


The Sixth Amendment to the United States Constitution 
provides in pertinent part that: 


In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, * * *, and to be 
informed of the nature and cause of the accusation; 
to be confronted with the witnesses against him; to 
have compulsory process for obtaining witnesses in 
his favor, and to have the Assistance of Counsel for 
his defence. 
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18 U.S.C. 4164 provides in pertinent part that: 


Released prisoner as parolee—A prisoner having 
served his term or terms less good-time deductions 
shall, upon release, be deemed as if released on parole 
until the expiration of the maximum term or terms 
for which he was sentenced less one hundred and eighty 
days. 


18 U.S.C. 4203(a) provides that: 


Application and release; terms and conditions.—(a) 
If it appears to the Board of Parole from a report by 
the proper institutional officers or upon application 
by a prisoner eligible for release on parole, that there 
is a reasonable probability that such prisoner will live 
and remain at liberty without violating the laws, and 
if in the opinion of the Board such release is not in- 
compatible with the welfare of society, the Board may 
in its discretion authorize the release of such prisoner 
on parole. 

Such parolee shall be allowed in the discretion of 
the Board, to return to his home, or to go elsewhere, 
upon such terms and conditions, including personal 
reports from such paroled person, as the Board shall 
prescribe, and to remain, while on parole, in the legal 
custody and under the control of the Attorney General, 
until the expiration of the maximum term or terms for 
which he was sentenced. 

Each order of parole shall fix the limits of the pa- 
rolee’s residence which may be changed in the dis- 
eretion of the Board. 


18 U.S.C. 4205 provides that: 


Retaking parole violator under warrant; time to 


serve undiminished.—A warrant for the retaking of 
any United States prisoner-who has violated his pa- 
role, may be issued only by e or & 


member thereof and within the maximum term or terms 
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for which he was sentenced. The unexpired term of 
imprisonment of-quy such prisonst shall begin to run 
from the date he is returned to the custody of the 
Attorney General under said warrant, and the time 
the prisoner was on parole shall not diminish the time 
he was sentenced to serve. 


18 U.S.C. 4207 provides that: 


Revocation upon retaking parolee—A prisoner re- 
taken upon a warrant issued by the Board of Parole, 
shall be given an opportunity to appear before the 
Board, a member thereof, or an examiner designated 
by the Board. 

The Board may then, or at any time in its diserction, 
revoke the order of parole and terminate such parole 
or modify the terms and conditions thereof. 

If such order of parole shall be revoked and the 
parole so terminated, the said prisoner may be re- 
quired to serve all or any part of the remainder of 
the term for which he was sentenced. 


5 U.S.C. 1001(a) provides in pertinent part that: 


Definitions; Agency.—(a) ‘‘Agency’’ means each au- 
thority (whether or not within or subject to review by 
another agency) of the Government of the United 
States other than Congress, the courts, or the govern- 
ments of the possessions, Territories, or the District 
of Columbia. 


5 U.S.C. 1001(d) provides that: 


Order and adjudication—(d).‘‘Order’’ means the 
whole or any part of the final disposition (whether 
affirmative, negative, injunctive, or declaratory in 
form) of any agency in any matter other than rule 
making but including licensing. ‘‘Adjudication’’ means 
agency process for the formulation of an order. 
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9 U.S.C. 1004 provides in pertinent part that: 


In every case of adjudication requi 
-;fache-detarmined on the second alice armors tee 


an agency hearing 


° ° . . oj 


(a) Persons entitled to notice of an agency hearing 
shall be timely informed of * * * (3) the matters of 
fact and law asserted. * * * In fixing the time and places 
for hearings, due regard shall be had for the conven- 
ience and necessity of the parties or their representa- 
tives. 


5 U.S.C. 1005(a) provides in pertinent part that: 


* * * Every agency shall proceed with reasonable 
dispatch to conclude any matter presented to it except 
that due regard shall be had for the convenience and 
necessity of the parties or their representatives. 


5 U.S.C. 1006 provides in pertinent part that: 


In hearings which section 1003 or 1004 of this title 
requires to be conducted pursuant to this section— 


(c) Except as statutes otherwise provide, the pro- 
ponent of a rule or order shall have the burden of 
proof. * * * Every party shall have the right * * * 
to conduct such cross-examination as may be required 
for a full and true disclosure of the facts. * * * 


(d) The transcript of testimony and exhibits, to- 
gether with all papers and requests filed in the pro- 
ceeding, shall constitute the exclusive record for de- 
cision * ° * 
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Rule 2.22 of the Rules of the United States Board of Parole, 
27 Fed. Reg. 8489, 28 C.F.R. 2.22, provides in pertinent part 
that: 


Review of cases at hearing in Washington, D.C.— 
Attorneys, relatives, and other interested persons de- 
siring to appear in person for a hearing with Mem- 
bers of the Board may do so at the headquarters of 
the Board by requesting an appointment. * * * 


Rule 2.23 of the Rules of the United States Board of Parole, 
27 Fed. Reg. 8489, 28 C.F.R. 2.23, provides in pertinent part 
that: 


Same; revocation proccedings.—Whenever _ the 
Board has considered or is about to consider the pos- 
sible revocation of parole or mandatory release of a 
person, an attorney, relative, or other interested person 
may, by appointment, appear before the Board on be- 
half of that person at any time without regard to a 
waiting period. * * * 


Rule 2.41 of the Rules of the United States Board of Parole, 
27 Fed. Reg. 8490, 28 C.F.R. 2.41, provides that: 


Same; legal counsel and witnesses at revocation 
hearings.—Each alleged parole or mandatory release 
violator shall be advised that he may be represented by 
counsel and that voluntary witnesses who have infor- 
mation relevant and material may testify at the revoca- 
tion hearing authorized by § 2.40: Provided, That the 
alleged violator arranges for the appearance of counsel 
and witnesses in accordance with procedures pre- 
scribed by the Board. 


Rule 2.48 of the Rules of the United States Board of Parole, 
27 Fed. Reg. 8490, 28 C.F.R. 2.48 provides that: 


Confidentiality of parole records.—To the end that 
the objectives and procedures of professionalized pa- 
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role may be advanced, and, more specifically, so that 
the channels of information vital to sound parole ac- 
tions may be kept open and that offenders released on 
parole may be protected against publicity deleterious 
to their adjustment, the following principles relating 
to the confidentiality of parole records shall be followed 
by the Board: 

(a) Dates of sentence and commitment, parole eligi- 
bility dates, mandatory release dates, and dates of ter- 
mination of sentence will be disclosed in individual 
cases upon proper inquiry by a party in interest. 

(b) Whether an inmate is being considered for pa- 
role, has been granted or denied parole, and if granted 
parole, the effective date set by the Board may be dis- 
closed by the Board in its discretion whenever the pub- 
lic interest is deemed to require it. 

(c) Who, if anyone, has supported an application for 
parole may be revealed at the Board’s discretion only 
in the most exceptional circumstances, with the express 
approval of such person(s), and after a decision to 
grant parole has been made. 

(d) Other matters contained in parole records will 
be held strictly confidential and will not be disclosed to 
unauthorized persons. 


SUMMARY OF ARGUMENT 


I. The Contention That Appellants Should Be Released Be- 
cause The Hearings Offered By The Board Were Not 
Prompt Hearings Is Without Merit. 


A. There Was No Unreasonable Delay In Offering Appel- 
lants Hearings With Counsel and Witnesses. 


There is no merit to appellants’ contention that they 
should be released because the rehearings offered by the 
Board were not prompt hearings. 


A. There was no unreasonable delay because each appel- 
lant was offered a rehearing with the opportunity to retain 
counsel and to present the testimony of voluntary witnesses 
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promptly after this Court had held that counsel and wit- 
nesses were required. Even in a criminal prosecution, a 
substantial period elapsing between an invalid proceeding 
and a corrective proceeding undertaken upon discovery of 
the error is not unreasonable delay. Pollard v. United 
States, 352 U.S. 354 (1957). There was no arbitrary delay 
because, until the decision in Reed v. Butterworth, 111 U.S. 
App. D.C. 365, 297 F. 2d 776 (1961), no decision of this 
Court had held that the Board was required to permit the 
testimony of a parolee’s witnesses, and other courts had 
indicated to the contrary. 


B, Even Assuming That The Offers Of Rehearings With 
Counsel And Witnesses Came After A Period Of Un- 
reasonable Delay, Appellants Would Not Be Entitled 
To Release. 


Even assuming that there was unreasonable delay, appel- 
lants would not be entitled to be released. This Court has 
held that the offer of a rehearing cures the defect even after 
the lapse of a substantial period of time. Krause v. Chap- 
pell, Mise, 1728, November 3, 1961; see Singleton v, Stevens, 
No. 14,792, C.A. 6, August 22, 1962, slip op. p. 3. United 
States ex rel. Buono v. Kenton, 287 F. 2a 534, 536 (C.A. 2, 
1961) is not to the contrary, for in Buono the court held that 
notwithstanding the fact that there had been an unreason- 
able delay in according a parolee a revocation hearing, he 
could not complain where the hearing that was conducted 
was valid. Adoption of appellants’ contentions would re- 
sult in the release of virtually all parolees and mandatory 
releasees who were reincarcerated prior to the Butterworth 
decision. 


II. The Board’s Jurisdiction To Conduct Revocation Hear- 
ings With Regard To Appellants Fitzpatrick And 
Jamison Has Not Expired. 


The Board’s jurisdiction over Fitzpatrick and Jamison 
has not expired. Violation of parole interrupts service of 
sentence, and the warrant, if timely issued, may be executed 


after the original expiration date of the sentence. 18 U.S.C. 
4205; Zerbst v. Kidwell, 304 U.S. 359, 361 (1938) ; Anderson 
v. Corall, 263 U.S. 193 (1923) ; Rogoway v. Warden, 122 F. 
2d 480 (C.A. 9, 1941), cert. denied, 315 U.S. 408. 


III. The Board’s Offers Of New Hearings Were In Full 
Compliance With The Requirements Of Law. 


A. The Background And Theory Of Parole 


The traditional and historic understanding of the status 
of a parolee or mandatory releasee and of the nature of pa- 
role revocation proceedings indicate quite unmistakably 
that Congress did not intend that a parole revocation hear- 
ing be a trial-type proceeding. It has always been under- 
stood that revocation hearings need not have the character- 
istics of a trial-type hearing. This traditional understand- 
ing is also dispositive of any constitutional questions raised 
in connection with the adequacy of the procedures followed 
by the Board. 


B. Neither The Constitution Nor The Federal Parole Stat- 
ute Entitle Appellants To Confront And Cross-Exam- 
ine The Witnesses Who Furnish The Information 
Upon Which The Board Acts To Revoke Parole Nor 
To Examine Confidential Documents In The Board’s 
File. 


(1) The Alleged Rights Are Not Conferred By The Federal 
Parole Act 


a. Confrontation and Cross-Examination 


1. This Court has indicated unmistakably that formal 
procedural practices such as cross-examination need not be 
followed in revocation hearings. See Fleming v. Tate, 81 
U.S. App. D.C. 205, 206, 156 F. 2d 848, 849 (1946). 

2. The legislative history of 18 U.S.C. 4207 reflects the 
congressional understanding that revocation proceedings 
were not to bear the accoutrements of a trial, for the Con- 
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ference Report on the original legislation indicated that the 
provision containing the ‘opportunity to appear’’ require- 
ment, and a House Committee’s substitute bill which did 
not contain it, were ‘‘substantially’’ identical. 

3. The probation revocation cases are relevant. Though 
entitled to a ‘‘hearing’’, Escoe v. Zerbst, 295 U.S. 490 
(1935) ; 18 U.S.C. 3653, the probationer may not ‘‘insist 
upon a trial in any strict or formal sense. Id. at 493. 

4. The extrinsic evidence suggests that Congress did not 
intend to provide for cross-examination, for it did not pro- 
vide the wherewithal for its exercise, 7.e. it did not establish 
procedures for probation officers to appear at hundreds of 
hearings annually, or confer upon the Board power to sub- 
poena witnesses, pay witness fees, or administer oaths. 
Thus, the federal courts have uniformly held that confron- 
tation and cross-examination are not required at parole 
revocation hearings. 


b. Inspection Of Confidential Documents 


The statutory claim of right to inspect confidential docu- 
ments in the Board’s file must be examined in light of the 
opportunity afforded to the parolee to be made aware of 
the contents of pertinent documents and in light of the 
legitimate needs of the Board to avoid compromising its 
sources of information. 


1. The parolee is given a detailed specification of charges, 
and the contents of the documents, in so far as they are 
relied upon by the Board to revoke, are shown,to him. Com- 
pare Williams v. New York, 337 U.S. 241, 244, 252 (1949). 

2. The Board must exercise an informed discretion to 
decide whether to revoke, even assuming that a violation 
has occurred. Everything in the parolee’s prison file 
bears upon that question, including the very reports, letters, 
or other documents containing the information upon which 
the Board relies to find a violation. A requirement that 
such documents be available for examination would seri- 
ously impair the Board’s function, since the Board relies 
heavily upon informants who are closely related to the 
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parolee, by family connection or otherwise, and who would 
be most reluctant to provide information concerning the 
parolee if their statements were not considered confidential. 
Compare United States v. Nugent, 346 U.S. 1 (1953) and 
Jay v. Boyd, 351 U.S. 345 (1956), which indicate that even 
a hearing explicitly required by statute or regulation does 
not necessarily include the right to inspect confidential 
documents. 


(2) The Alleged Rights Are Not Conferred By The Federal 
Constitution 


a. Any procedural protections afforded parolees are of 
statutory, not constitutional dimension. Fleming v. Tate, 
81 U.S. App. D.C. 205, 206, 156 F. 2d 848, 849 (1946). 
Formal procedures have not been constitutionally required 
even in sentencing, Williams v. New York, 337 U.S. 241 
(1949). Thus, the courts have held that cross-examination 
and provision for inspection of confidential documents are 
not constitutionally required in sentencing proceedings. 
The same principles pervade post-sentencing proceedings. 
Escoe v. Zerbst, 295 U.S. 490, 492 (1935). The history 
of parole, moreover, is permeated with the conception of 
grace and privilege. Where historically a private interest 
has been characterized as a mere privilege, ‘‘it has tradi- 
tionally been held that notice and hearing are not con- 
stitutionally required.’’ Cafeteria Workers Union v. 
McElroy, 367 U.S. 886, 895 (1961). 

b. Since there is no constitutional right to a hearing, 
a fortiort the parolee is not entitled to any particular 
procedure in a hearing that is nonetheless accorded. See, 
e.g., Jay v. Boyd, 351 U.S. 345 (1956). 

ec. In considering due process claims, it is necessary to 
take into account ‘‘[t]he nature of the proceeding, and 
the possible burden on that proceeding.’? Hannah v. Larche, 
363 U.S. 420, 442 (1960). It is apparent that to burden the 
Board with the litigious and prolonged proceedings which 
confrontation and cross-examination would entail; to 
burden probation officers with the necessity of delivering 
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constant testimony at.revocation hearings, and to compro- 
mise the Board’s sources of information by a requirement 
that confidential documents be disclosed, would place a 
great burden on the parole system. 


C. The Board’s Offers Of New Hearings Contemplated 
Providing Appellants With The Opportunity To 
Present Witnesses To The Extent Required By Law. 


(1) The Due Process Clause Of The Fifth Amendment 
Does Not Require That Compulsory Process Be 
Available In Parole Revocation Procecdings. 


It is settled that the Constitution does not require the 
furnishing of compulsory process except in criminal trials. 
Low Wah Suey v. Backus, 225 U.S. 460, 470 (1912). 


(2) The Board Is Not Constitutionally Required To Pay An 
Indigent Parolee’s Witness Expenses 


Even in a federal criminal trial, the government is not 


constitutionally required to pay an indigent’s witness fees. 
See United States ex rel. Smith v. Baldi, 344 U.S. 561 (1953) ; 
Goldsby v. United States, 160 U.S. 70, 73 (1895); United 
States v. Brodson, 241 F. 2d 107 (C.A. 7, 1957), cert. denied, 
354 U.S. 911 (1957). 


(3) 18 U.S.C. 4207 Does Not Authorize The Board To Sub- 
poena Witnesses Or To Pay Witness Fees 


Appellants urge that the power to issue subpoenas and to 
pay witness fees should be implied. But, when Congress 
grants the subpoena power it does so expressly, and the 
courts will not imply such a power. Securities and Ex- 
change Commission v. Bourbon Sales, 47 F. Supp. 70, 72 
(W.D. Ky. 1942). See United States v. Minker, 350 U.S. 179 
(1956).. No funds have been appropriated for the pay- 
ment of witness fees, 
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(4) 18 U.S.C. 4207 Does Not Require The Board To Con- 
duct Hearings At Or Near The Place Of The Alleged 
Violation. 


The invariable practice of the Board has been to con- 
duct revocation hearings at the penitentiary, and the 
Board members are able to dispose of the large number of 
cases only because they are able to conduct many hearings 
in one place ata time. The parolee may still present his case 
through letters, statements or affidavits, and the Board 
will also hear witnesses at Washington, D. C. 


D. The Rehearings Offered To Appellants Contemplated 
Reasonable Notice Of The Violations Charged. 


Formal notice of charges is not required in parole re- 
vocation proceedings. Moore v. Reid, 142 F. Supp. 481, 483 
(D.D.C. 1956), reversed on other grounds, 100 U.S. App. 
D.C. 373, 246 F. 2d 654 (1957) ; Cf. Burns v. United States, 
287 U.S. 216 (1932). In the present cases none of the 
complaints raised the issue of notice. Moreover, the 
record reflects that each appellant received reasonable 
notice of the charges at his initial hearing, and that Jami- 
son received detailed notice prior to his rehearing. The 
Board’s present policy, which will be followed upon any 
rehearing offered to appellants, is to provide the prisoner 
with a duplicate copy of the referral accompanying the 
warrant which provides a specification of the charges. 


E. The Administrative Procedure Act Does Not Impose 
Formal Hearing Requirements In Parole Revocation 
Proceedings. 


Sections 5 and 7 of the Administrative Procedure Act do 
not apply. Hiatt v. Compagna, 178 F. 2d 42 (C.A. 5, 1949), 
affirmed by an equally divided Court, 340 U.S. 880 ( 1950) ; 
Moore v. Reid, 142 F. Supp. 481 (D.D.C. 1956), reversed 
on other grounds, 100 U.S. App. D.C. 373, 246 F. 2d 654 
(1957) The courts have expressed disbelief that sections 
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5 and 7 of the Administrative Procedure Act, with its formal 
trial-type procedural requirements, could have been in- 
tended to apply to parole revocation proceedings. It is 
clear that the process of parole revocation is not ‘a case of 
adjudication required by statute to be determined on the 
record after an opportunity for an agency hearing,”’ 5 
U.S.C. 1004 (a) (emphasis added), since the Parole Board 
must resort to the prison file, which contains all kinds of 
confidential material including intimate details of the 
prisoner’s life, to determine whether revocation is war- 
ranted. 


F. Appellants Are Not Entitled To the Assignment Of 
Counsel To Represent Them At Their Revocation Hear- 
ings. 

(1) The Statutory Claim 


a. 18 U.S.C. 4207 does not require the assignment of 
counsel. See Moore v. Reid, 100 U.S. App. D.C. 373, 376, 
246 F. 2d 654, 657 (1957); Fleming v. Tate, 81 U.S. App. 
D.C. 205, 206, 156 F. 2d 848, 849. 

b. The probation statute, which requires a hearing prior 
to revocation of probation, Escoe v. Zerbst, 295 U.S. 490 
(1935), does not require assignment of counsel, e.g., Bennett 
v. United States, 158 F. 2d 412, 415 (C.A. 8, 1947), cert. 
denied, 331 U.S. 822 (1947). A fortiori, a statute conferring 
no more than an “‘opportunity to appear’? does not require 
the appointment of counsel. 

ec. The parole board has no power to appoint counsel, 
nor does it have the funds to hire defense attorneys. Even 
if a court in the jurisdiction within which the penitentiary 
is located has jurisdiction to appoint counsel, courts outside 
the District of Columbia have held that there is no right 
even to retain counsel, and thus there would be no way 
of effectuating a holding by this Court requiring the as- 
signment of counsel. 


This case is clearly differentiated from Shioutakon v. 
District of Columbia, 98 U.S. App. D.C. 371, 236 F. 2d 666 
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(1956) and McDaniel v. Shea, 108 U.S. App. D.C. 15, 236 F. 
2d 666 (1956), for the reason that, inter alia, those cases 
involved judicial proceedings. 


(2) The Constitutional Claim 


a. The Fifth Amendment does not require the assign- 
ment of counsel. Neither Griffin v. Illinois, 351 U.S. 12 
(1956) nor Smith v. Bennett, 365 U.S. 708 (1961), upon 
which appellants rely, involved the issue of appointed coun- 
sel. Those cases dealt with situations in which the conse- 
quence of indigence was inability to be heard in a court 
of law. 

b. The Sixth Amendment claim is plainly without merit. 
In re Tate, 63 F. Supp. 961 (D.D.C. 1946), affirmed, adopting 
the opinion of the District Court, 81 U.S. App. D.C. 205, 
156 F. 2d 848 (1946). 


ARGUMENT 


I. The Contention That Appellants Should Be Released Because 
The Hearings Offered By The Board Were Not Prompt 
Hearings Is Without Merit. 


Appellants argue (Brief for Appellants, pp. 29-37) that 
they are entitled under the parole statute to a reasonably 
prompt hearing; that the hearings offered the appellants 
were not prompt hearings; that the Board cannot now 
afford them prompt hearings, and that therefore they 
should be released from confinement. Appellants do not 
claim that the Board was guilty of unreasonable delay in 
according them their original hearings. They do say, 
however, that there has been an unreasonable delay in 
giving them valid hearings.*! 


71 This argument of the appellants assumes, without conceding, 
that the post-Butterworth offers of new hearings in November and 
December, 1961, were offers of valid hearings (Brief for Appellants, 
p. 35). 
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A. There Was No Unreasonable Delay In Offering Appel- 
lants Hearings With Counsel and Witnesses. 


We agree that a hearing should be afforded to the pris- 
oner within a reasonable time after he is retaken upon a 
warrant issued by the Board of Parole. United States ex 
rel. Buono v. Kenton, 287 F. 2d 534, 535 (C.A. 2, 1961). 
But where the Board provides a hearing which is prompt, 
but invalid because of a procedural defect, and then, upon 
discovery of the defect, promptly offers a valid rehearing, 
there has been no unreasonable delay. Thus, in Pollard v. 
United States, 352 U.S. 354 (1956), a sentence of probation, 
invalid because of the petitioner’s absence from the court- 
room, was imposed by a District Court in 1952. Two years 
later, upon his arrest for violation of probation, the court 
entered a formal judgment and commitment sentencing him 
to 2 years’ imprisonment and setting aside the earlier sen- 
tence. The Court held that this procedure did not violate 
either the speedy trial provision of the Sixth Amendment 
or Rule 32(a) of the Federal Rules of Criminal Procedure, 
which requires the imposition of sentence ‘‘without un- 
reasonable delay.”’ 

The Court in the Pollard case merely applied the rule 
that the right to a speedy trial is necessarily relative, is 
consistent with delays, depends on the circumstances, and, 
while it secures rights to a defendant, does not preclude 
the rights of public justice. Beavers v. Haubert, 198 U.S. 
77, 87 (1905) ; James v. United States, 104 U.S. App. D.C. 
263, 261 F. 2d 381 (1958), cert. denied, 359 U.S. 930 (1959) ; 
King v. United States, 105 U.S. App. D.C. 193, 195, 265 F. 
2d 567, 569 (1959), cert. denied, 359 U.S. 998 (1959). Thus, 
a speedy trial has been held to be one which is conducted 
according to the prevailing rules and proceedings of law, 
free from arbitrary, vexatious, or oppressive delays. 
Shepherd v. United States, 163 F. 2d 974 (C.A. 8, 1947); 
Chinn v. United States, 228 F. 2d 151 (C.A. 4, 1955); see 
Stockton v. Massey, 34 F. 2d 96 (C.A. 4, 1929), cert. denied, 
281 U.S. 723 (1929). As that aspect of the Pollard case 
dealing with Rule 32(a) necessarily implies, these principles 


30 


are a fortiori applicable to the present cases, in which the 
right to a hearing without unreasonable delay is premised 
upon a statute and a Board rule. (See Brief for Appel- 
lants, p. 30). 

There was no arbitrary or deliberate delay in affording 
appellants a valid hearing. Until the decision in Reed v. 
Butterworth, 111 U.S. App. D.C. 365, 297 F. 2d 776 (1961), 
there was no decision of this Court or any other court which 
held that the United States Board of Parole was required 
to permit the testimony of a parolee’s witnesses at a revo- 
eation proceeding.” Other courts had indicated, moreover, 
that the Parole Board was not required to do so. United 
States ex rel. McCreary v. Kenton, 190 F. Supp. 689, 691 
(D. Conn. 1960) ; Poole v. Stevens, 190 F. Supp. 938 (E.D. 
Mich. 1960). The decision in Butterworth was handed 
down on November 9, 1961. Promptly after that decision, 
although decisions of other courts indicated disagreement 
with this Court on the issue, offers were made to each 
appellant of a new hearing with the right not only to 
retain counsel, which had been offered earlier, but also 
to present voluntary witnesses. 


22 Fleming v. Tate, 81 U.S. App. D.C. 205, 156 F. 2d 848 (1946) 
and Moore v. Reid, 100 U.S. App. D.C. 373, 246 F. 2d 654 (1957) 
arose under the District of Columbia parole statute. Congress, 
moreover, codified the Fleming decision by explicitly conferring the 
right to counsel, but did not state in its amendment that witnesses 
could be called. See D.C. Code § 24-206 as amended. The federal 
statute was not amended in either respect. In Robbins v. Reed, 
106 U.S. App. D.C. 51, 269 F. 2d 242 (1959), the Court rejected 
the government’s argument that the failure to amend the federal 
statute to afford counsel reflected a congressional intent not to 
permit counsel at federal parole revocation hearings. But Robbins 
did not deal specifically with the question of witnesses. The Court 
stated only that a parolee at a revocation proceeding had the right 
to “present testimony.” 106 U.S. App. D.C. at 52,53. It was not 
made clear whether this included the right to present witnesses or 
merely the right to present his own testimony. Moreover, the 
Board did permit the testimony of a parolee’s witnesses before 
the Board in Washington, D.C. See 27 Fed. Reg. 8489; 28 C.F.R. 
2.22; 2.23, supra, p. 19. 
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B. Even Assuming That The Offers Of Rehearings With 
Counsel And Witnesses Came After A Period Of Un- 
reasonable Delay, Appellants Would Not Be Entitled 
To Release. 


Because there has been no unreasonable delay in afford- 
ing a hearing to any of the appellants, their argument that 
the failure to offer a prompt hearing cannot be remedied 
by an unreasonably delayed hearing (Brief For Appellants, 
pp. 35-37) is irrelevant. But assuming arguendo that there 
was an unreasonable delay in offering appellants valid 
hearings, it would not follow that they should be released. 

Thus, ‘‘error in the course of [even a criminal prosecu- 
tion resulting in conviction] calls for the correction of the 
error, not the release of the accused.’’ Pollard v. United 
States, 352 U.S. 354, 362 (1957); Dowd v. Cook, 340 U.S. 
206, 210 (1951); Powell v. Alabama, 287 U.S. 45 (1932). 
The same principle is applicable in administrative pro- 
ceedings. F.C.C. v. Pottsville Broadcasting Co., 309 U.S. 
134, 145 (1940). See also, Dorsey v. Gill, 80 U.S. App. D.C. 
9, 148 F. 2d 857 (1945), cert. denied, 325 U.S. 590 (1945). 
Accordingly, on November 3, 1961, this Court unanimously 
denied a petition for leave to appeal in forma pauperis in a 
parole revocation case in which the petitioner had not been 
afforded the opportunity to be represented by counsel at 
his initial hearing, upon the ground that the record showed 
that ‘‘respondents twice offered petitioner a hearing at 
which he would be represented by counsel and that peti- 
tioner ha[d] failed to avail himself of the offer.’ Krause 
v. Chappell, Mise. 1728, November 3, 1961. The Court thus 
ruled notwithstanding the fact that the petitioner was first 
offered a rehearing with the opportunity to be represented 
by counsel four years after the invalid hearing. And the 
Sixth Circuit, in a recent decision, has indicated agree- 
ment that the offer of a new hearing cures the original 
defect. Singleton v. Stevens, No. 14,792, C.A. 6, August 22, 
1962, slip op. p. 3, citing several unreported decisions in the 


32 


Eastern District of Michigan to the same effect.2* There 
are many unreported decisions of the District Court for the 
District of Columbia * which are in accord.” 

Appellants rely upon United States ex. rel. Buono v. 
Kenton, 287 F. 2d 534, 536 (C.A. 2, 1961) to support their 
position, but that case, far from supporting their position, 
suggests that their position is erroneous. In Buono, the 
Second Cireuit held that even though there had been un- 
reasonable delay in conducting a parole revocation hearing, 
the parolee could not complain once a valid hearing were 
held. Appellants, however, rely upon the statement in 
Buono that (287 F. 2d at 536) : 


The proper time to object to an unreasonable delay 
in granting a hearing is during that unreasonable delay. 
Since custody at that time is unlawful, habeas corpus 
might then lie to direct the release of a prisoner. 


Appellants state that since the complaints in these cases 
were filed during the period of what they claim is unreason- 
able delay, they are entitled to be released under Buono. 
But when the court in Buono spoke of the possibility of 
habeas corpus lying to direct the release of a prisoner,”* 
it clearly contemplated a case in which no offer of a hearing 
is made to the petitioner even after the habeas corpus 
petition has been filed. If the decision in Buono does not 


23 Burdette v. Stevens, Civil No. 20,396 (E.D. Mich., November 
17, 1960) ; Matter of Charles F. Leathead, No. 20,337 (E.D. Mich. 
1960) ; Matter of Ollis H. Goodson, No. 20,249 (E.D. Mich. 1960). 

24 E.g., Morgan v. Reed, No. 1208-60; Johnson v. Reed, No. 1109- 
60; Robinson v. Reed, No. 1581-60; Reneau v. Reed, No. 1908-60; 
Whitling v. Reed, No. 625-61. 

25 Appellants do not claim that the charges in any of these cases 
were withdrawn, or that there are comparable circumstances, so as 
to justify release under the principle of Glenn v. Reed, 110 US. 
App. D.C. 85, 289 F. 2d 462 (1961). See Reed v. Butterworth, 111 
US. App. D.C. 365, 367, 297 F. 2d 776, 778 (1961). 

26 But see United States ex rel. Nicholson v. Dillard, 102 F. 2d 
94, 95-96 (C.A. 4, 1939) (mandamus to obtain hearing is the ap- 
propriate remedy). 
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apply where a proper hearing is offered but rejected, the 
decision would be meaningless, for then the parolee could 
guarantee his release by declining the offer. Moreover, if 
the contention of the appellants were accepted, rehearings 
could be offered to few, if any, prisoners whose initial hear- 
ings were invalid. Virtually all parolees and mandatory 
releasees who were reincarcerated prior to the Butterworth 
decision would have to be released. We believe it is clear 
that the law requires no such result, 

Thus, even under the erroneous assumption that there 
was an unreasonable delay in offering appellants hearings, 
appellants would not be entitled to be released. 


II. The Board’s Jurisdiction To Conduct Revocation Hearings 
With Regard To Appellants Fitzpatrick And Jamison Has 
Not Expired. 


It is urged that in the Fitzpatrick and Jamison cases the 
Board cannot now, and could not in November, 1961, con- 
duct new revocation hearings because their sentences ex- 
pired on July 21, 1960, and April 15, 1961, respectively 
(Brief for Appellants. pp. 38-40). 

There is no basis for this contention. Under the parole 
statutes a retaken parolee suffers a penalty for his violation, 
While, in the absence of a violation, the time he is out on 
parole is credited towards his sentence,*? a violation tolls 
the running of the sentence, Zerbst v. K idwell, 304 U.S. 359, 
361 (1938), and the warrant, if timely and validly issued, | 
may be executed after the original expiration date of the | 
sentence. 18 U.S.C. 4205; 28 Anderson v. Corall, 263 U.S. 193 

*7 “Such parolee shall . . . remain, while on parole, in the legal 
custody and under the control of the Attorney General, until the 
expiration of the maximum term or terms for which he was sen- 
tenced.” 18 U.S.C. 4203. 


78 18 U.S.C. 4205 provides: 


Retaking parole violator under warrant; time to serve 
undiminished 

A warrant for the retaking of any United States prisoner 
who has violated his parole, may be issued only by the Board 
of Parole or a member thereof and within the maximum term 
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(1923) ; Melton v. Taylor, 276 F. 2d 913 (C.A. 10, 1960) ; 
Teague v. Looney, 268 F. 2d 506 (C.A. 10, 1959); Neal v. 
Hunter, 172 F. 2d 660 (C.A. 10, 1949) ; Nave v. Bell, 180 F. 
2d 198, 199-200 (C.A. 6, 1950) ; United States ex rel. Jacobs 
v. Barc, 141 F. 2d 480 (C.A. 6, 1944), cert. denied, 322 U.S. 
751; Rogoway v. Warden, 122 F. 2a 967 (C.A. 9, 1941), cert. 
denied, 315 U.S. 808. 

Appellants suggest that the above principle is confined to 
special situations in which, for example, the parolee is a 
fugitive and is not apprehended in time for a hearing to be 
held prior to the original expiration date of his sentence, 
or where execution of the warrant prior to the original ex- 
piration date is rendered impossible because the parolee 
has been sentenced and confined elsewhere for the commis- 
sion of a crime while on parole (Brief for Appellants, p. 40, 
n.1). The principle, however, is not so confined. In Rogo- 
way v. Warden, supra, a paroled prisoner was returned to 
custody on December 5, 1939, for violation of his parole. 
Although his original sentence bore an expiration date of 
February 1, 1940, and the Board might have revoked prior 
to that date, his parole was not revoked until May 6, 1940. 
The court specifically rejected his contention that the Board 
lacked authority to revoke because his sentence had ex- 
pired, noting that the violation interrupted the service of 
the sentence and that he lost the time he had served on pa- 
role. 122 F.2d at 969. Cf. Washington v. Clemmer, 83 U.S. 
App. D.C. 269, 169 F. 2d 300 (1948) ; Jones v. Clemmer, 82 
U.S. App. D.C. 288, 289, 163 F. 2d 852, 853 (1947) ; Ham- 
merer v. Huff, 71 App. D.C. 246, 110 F. 2d 413 (1939) ; 
United States ex rel. Gutterson v. Thompson, 47 F. Supp. 
150, 153 (E. D. N.Y. 1942), affirmed, 135 F. 2a 626, cert. de- 
nied, 320 U.S. 755; Hamilton v. Hunter, 65 F. Supp. 319, 
320-321 (D. Kan. 1946); Welch v. Hillis, 53 F. Supp. 456, 
459 (W.D. Okla. 1944). 
et 

or terms for which he was sentenced. The unexpired term of 
imprisonment of any such prisoner shall begin to run from the 
date he is returned to the custody of the Attorney General under 
said warrant, and the time the prisoner was on parole shall not 
diminish the time he was sentenced to serve, (Emphasis added). 
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Of course, the Board should act upon the warrant without 
unreasonable delay. See Hamilton v. Hunter, supra; Welch 
v. Hillis, supra. But delay resulting from a procedural er- 
ror is not unreasonable. Pollard v. United States, 352 U.S. 
354, 361-362 (1957). Parole revocation is not, any more 
than sentencing, ‘‘a game in which a wrong move... means 
immunity for the prisoner.’’ (See Bozza v. United States, 
330 U.S. 160, 166-67 (1947) ; King v. United States, 69 App. 
D.C. 10, 15, 98 F. 2d 291, 296 (1938)). 

If appellants’ theory were accepted, moreover, a prisoner 
who is given his new revocation hearing just after the orig- 
inal expiration date of his sentence would go completely 
free, in spite of the fact that part of his term was served 
in parole status, while a prisoner who receives his new 
revocation hearing just before the original expiration date 
of his sentence would have to serve not only the remainder 
of his full term, but also all of the time he served while at 
liberty on parole. This inequity in treatment would exist 
even though both prisoners were given their original revo- 
cation hearings well before the original expiration dates of 
their sentences. 

Appellants’ theory is also inconsistent with the decision 
of this Court in Glenn v. Reed, 110 U.S. App. D.C. 85, 289 
F. 2d 463 (1961). In Glenn, the prisoner was sentenced to 
a seven-year term on October 13, 1952. He was given a 
parole revocation hearing without opportunity to be repre- 
sented by counsel on December 10, 1958, and his parole sub- 
sequently was revoked. He was offered a rehearing with 
counsel on May 16, 1960, subsequent to the original expira- 
tion date of his sentence. In ordering Glenn released, how- 
ever, the Court authorized the Board to issue a new warrant 
for his arrest, notwithstanding that the release would occur 
nine years after the imposition of a seven-year sentence. 


Ill. The Board’s Offers Of New Hearings Were In Full Com- 
pliance With The Requirements Of Law 


Appellants contend that the new hearings offered them 
by the Board were inadequate because they did not con- 
template (1) a reasonable opportunity for appellants to 
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confront and cross-examine witnesses against them or to 
examine the evidence against them; (2) a reasonable ap- 
prisal of the charges; (3) a reasonable opportunity to pre- 
sent evidence, including witnesses, in their own behalf, and 
(4) the appointment of counsel. (Brief For Appellants, 
p. 44). Appellants claim that (1) the Board did not offer 
these opportunities, and (2) that it is required to offer them 
by virtue of the Federal Parole Act; the due process clause 
of the Fifth Amendment, and the Administrative Procedure 
Act. 


A. The Background And Theory Of Parole 


The statutory and constitutional issues raised by appel- 
lants cannot be fairly determined in the absence of an under- 
standing of the basic theory of parole and parole revocation 
and their historical development since the modern parole 
system was inaugurated at New York’s Elmira Reforma- 
tory in 1876. Inasmuch as 18 U.S.C. 4207 does not ex- 
plicitly provide for any of the procedures claimed by ap- 
pellants, such procedures may not fairly be read into the 
statute’s requirement that the parolee be given an “‘oppor- 
tunity to appear’’ before the Board if to do so would con- 
flict with the generally accepted view of the operation of 
parole systems. Similarly, the concept of due process of 
law embodied in the Fifth Amendment to the Constitution 
of the United States is largely confined within the bounds 
of principles of justice ‘‘so rooted in the traditions and 
conscience of our people as to be rated as fundamental.”’ 
Cf. Snyder v. Massachusetts, 291 U.S. 97, 105 (1934) ; Mon- 
roe v. Pape, 365 U.S. 167, 208 (1961) (Frankfurter, J., dis- 
senting). In consequence, ‘‘differing rules of fair play, 
which through the years, have become associated with dif- 
fering types of proceedings’? (Hannah v. Larche, 363 U.S. 


*° The antecedents of the modern parole system and its early 
development are traced in 4 Attorney General’s Survey of Release 
Procedures, Parole (1939). See also Wilcox, The Parole of Adults 
from State Penal Institutions in Pennsylvania And in Other Com- 
monwealths (1927). 


37 


420, 442 (1960), and the traditional practices of the federal 
government and the states, ‘‘constitute the most authorita- 
tive sources as far as ascertaining * * *’’ whether any given 
procedure is required by due process. Cf. Betts v. Brady, 
316 U.S. 455, 465 (1942). The history of parole also bears 
upon whether Congress intended the formal procedures of 
the Administrative Procedure Act to apply to parole revo- 
cation proceedings. 

The granting of parole has always been considered dis- 
cretionary with the parole authorities, and not subject to 
judicial review. See, e.g., Hines v. State Board of Parole, 
293 N.Y. 254, 56 N.E. 2d 572 (1944), in which the New York 
Court of Appeals, construing a typical statute vesting dis- 
cretion in the Board to determine whether or not, and when, 
a prisoner should be released on parole, said (56 N.E. 2d 
at 573-574) : 


The action of the Board [in deciding whether to pa- 
role] depends upon information in regard to the per- 
sonal traits and characteristics of the individual 
convicted and upon unanimous concurrence of the indi- 
vidual members of the Board acting upon such infor- 
mation and upon personal observations. The Board 
is to consider the prisoner’s attitude towards society, 
towards the judge who sentenced him, towards the Dis- 
trict Attorney who convicted him and towards the po- 
liceman who arrested him and how the prisoner regards 
the crime for which he is imprisoned and his previous 
criminal career * * *, There are no statutory limita- 
tions upon the power of the Board upon due considera- 
tion of such matters, in its absolute discretion to refuse 
to release any prisoner upon parole. Furthermore, [a 
prisoner may be released on parole] only if the Board 
of Parole is of opinion that there is a reasonable proba- 
bility that if such prisoner is released he will live and 
remain at liberty: without violating the law and that 
his release is not incompatible with the welfare of 
society. 
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The same standard is incorporated into federal law. See 
18 U.S.C. 4203; Losieau v. Hunter, 90 U.S. App. D.C. 85, 
193 F. 2d 41 (1951). 

The concept of the Parole Board’s discretion has ex- 
tended to parole revocation as well, and with reason. First, 
since a parole is premised upon such imprecise and inde- 
terminate standards as compatibility ‘‘with the welfare of 
society’, 18 U.S.C. 4203, there should be a body, familiar 
with the field and possessed of expertise, with authority to 
exercise the essentially discretionary, non-judicial function 
of assessing whether a parolee’s less confined status re- 
mains compatible ‘‘with the welfare of society.’? Thus, 
the United States Board of Parole, for example, has been 
broadly authorized by Congress to release prisoners on pa- 
role ‘‘upon such terms and conditions * * * as the Board 
shall prescribe * * *.’? 18 U.S.C. 4203. The Board, con- 
sistently with the philosophy of parole and the purpose of 
Congress, has established terms of parole which include 
conditions which are quite indeterminate. Thus, the re- 
lease certificate signed by Jamison at the time of his release 
from the Atlanta Penitentiary, and made part of the record 
in this case as an exhibit (Certificate, 1/9/51) provides in 
part that: 


I understand that my release rests entirely in the dis- 
cretion of the United States Board of Parole and that 
if I do not demonstrate capacity and willingness to ful- 
fill the obligations of a law-abiding citizen, or if my 
continuance on parole becomes detrimental to the in- 
tegrity of the parole system, or incompatible with the 
welfare of society, I may be retaken on a warrant is- 
sued by the Board of Parole and reimprisoned pending 
a hearing to determine if my parole or conditional re- 
lease should be revoked. 


The determination of whether there has been a violation 
of conditions such as the above clearly requires the exer- 
cise of an extremely broad discretion. 


Second, even in the case of a clear violation, revocation 


39 


of parole does not necessarily follow since, taking into ac- 
count the manifold considerations which bear upon the 
question of whether the parolee remains a good parole risk 
(see Williams v. New York, 337 U.S. 241, 250 (1949)), the 
Board may deem revocation the least appropriate meas- 
ure.” Thus, in Hock v. Hagan, 190 F. Supp. 749 (M.D. Pa. 
1960), the Court said (190 F. Supp. at 751): 


A revocation hearing is not a trial, nor indeed is it pri- 
marily concerned with the commission of an offense. 
As a matter of fact, a prisoner having been granted 
his conditional freedom on parole, the sole question 
before the Board, the determination of which may be 
delegated to a single member or even an examiner, is 
whether the parolee, in the judgment of the Board, is 
still a good parole risk. 


See also Lopez v. Madigan, 174 F. Supp. 919, 921 (N.D. 
Calif. 1959). 

The status of a parolee has always been considered sui 
generis. His status is unlike, for example, that of a defend- 
ant in a criminal case, who is entitled to the full panoply of 
procedural safeguards when put to trial for a criminal of- 
fense. Thus, a parolee has been variously viewed as a 
“‘ward’’ of the Parole Board (Story v. Rives, 68 App. 
D.C. 325, 97 F. 2d 182, 184, 188 (1938); or as, in legal ef- 
fect, a prisoner (United States ex rel. Nicholson v. Dillard, 
102 F. 2d 94, 96 (C.A. 4, 1939); Anderson v. Corall, 263 
U.S. 193, 196 (1923); 4 Attorney General’s Survey of 
Release Procedures, Parole 247-248 (1939); State ex 
rel. McQueen v. Horton, 14 So. 2d 557, 560, 31 Ala. App. 
71, aff’d., 14 So. 2d 561, 244 Ala. 594 (1943) ; Overlade v. 
Wells, 127 N. E. 2d 689, 691 (Ind. 1955) ; People v. Denne, 
297 P. 2d 451, 456 (Dist. Ct. App. 1956); See ALI Model 
Penal Code, Tentative Draft No. 5, § 305.21, comment, p. 
116 (1956); cf. 45 Cong. Rec. 6377, 61st Cong., 2d Sess. 


8° See 18 U.S.C. 4207 (“The Board may then, or at any time in 
its discretion, revoke the order of parole and terminate such parole 
or modify the terms and conditions thereof”), 
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(1910) (debates on first federal parole act: ‘‘ * * * the pris- 
oner [on parole] is under the absolute control of the Board 
***.’’), or as one in the constructive custody of the peniten- 
tiary (The National Conference on Parole, Parole in Prin- 
ciple and Practice, 114-115) (address by Attorney General 
Brownell) ; United States ex rel. Nicholson v. Dillard, 102 
F, 2d 94, 96 (C.A. 4, 1939); Note, Parole Revocation Pro- 
cedures, 65 Harv. L. Rev. 309, 310 (1951); Baumhoff v. 
United States, 200 F. 2d 769, 770 (C.A. 10, 1952); United 
States ex rel. Rowe v. Nicholson, 78 F. 2d 468, 469 (C.A. 4, 
1935), cert. denied, 296 U.S. 573 (1936) (parole is merely 
‘fan extension of the prison walls’’) ; see Ughbanks v. Arm- 
strong, 208 U.S. 481, 488 (1908) ; Kadish, Legal Norm and 
Discretion in the Police and Sentencing Processes, 75 Harv. 
L. Rev. 904, 924-925 (1962) ; Wilcox, The Parole of Adults 
from State Penal Institutions in Pennsylvania And In 
Other Commonwealths 21 (1927). Similarly, if he violates 
the terms of his parole, his status is that of an ‘‘escaped 
conviet,’’ Story v. Rives, 68 App. D.C. 325, 97 F. 2d 182, 
188 (1935), cert. denied, 305 U.S. 595 (1939); Anderson v. 
Corall, 263 U.S. 193 (1923) ; United States ex rel. Nicholson 
v. Dillard, 102 F. 2d 94, 96 (C.A. 4, 1939) ; Zerbst v. Kidwell, 
304 U.S. 359, 361 (1938) ; Fuller v. State, 122 Ala. 32, 26 So. 
146 (1899); Anderson v. Alexander, 191 Ore. 409, 422 
(1951) ; See Note, 65 Harv. L. Rev. 309, 311 (1951). 

This view of the status of a parolee or conditional re- 
leasee is derived from the traditional view that parole and 
conditional release are acts of administrative or legislative 
grace, entitling the parolee or mandatory releasee to no 
constitutional protections upon revocation. See, e.g., Flem- 
ing Vv. Tate, 81 U.S. App. D.C. 205, 156 F. 2d 848 (1946). 


1 Other explanations of the lack of procedural protection which 
a parolee is entitled to claim are that the parolee accepts the terms 
of his parole and thus as a matter of contract agrees to the revoca- 
tion procedures followed by the board, and that the parolee is given 
full protection at his criminal trial and is entitled to no additional 
protection thereafter. See generally ALI, Model Penal Code, Ten- 
tative Draft No. 5 (1956) § 305.21, comment p. 116; Note, Parole 
Revocation Procedures, 65 Harv. L. Rev. 309, 310 (1951) ; Kadish, 
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In view of this generally accepted status of a parolee or 
mandatory releasee, and of the theory of parole as an act 
of administrative or legislative grace, it is not surprising 
to find that the authors of the classic study of parole prob- 
lems felt compelled to explain why any hearing at all ought 
to be granted to parolees upon revocation of parole. See 
4 Attorney General’s Survey of Release Procedures, Parole 
246 (1939). The survey observed that (Id. at 245): 


In general hearings at which the nature and cireum- 
stances of the violation are discussed, and at which the 
alleged violator is given an opportunity to present his 
side of the story, are discretionary with the paroling 
authorities. 


The Survey found that in 1939 violators were afforded a 
chance to be heard in twenty-two American jurisdictions, 
but were denied a hearing in nineteen jurisdictions. Ibid. 
See also Pigeon, Probation ¢ Parole in Theory and Practice 
191 (1942); 1 Davis, Administrative Law Treatise §7.16 
(1958). 

It is evident, from this summary of attitudes, theories, 
and practices concerning parole and parole revocation, that 
the traditional view of parole revocation has never con- 
templated any sort of formal ‘‘trial’’ to determine whether 
parole or mandatory release should be revoked. The funda- 
mental conflict in American jurisdictions has not been about 
the particular procedures to be followed in revocation hear- 
ings, but, on the contrary, about whether any hearing at all 
should be allowed. It is with this history in view that the 
claims of appellants must be considered. 


Legal Norm and Discretion in the Police and Sentencing Processes, 
75 Harv. L. Rev. 904, 920 (1962) 
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B. Neither The Constitution Nor The Federal Parole 
Statute Entitle Appellants To Confront And Cross- 
Examine The Witnesses Who Furnish The Infor- 
mation Upon Which The Board Acts To Revoke 
Parole, Nor To Examine Confidential Documents In 
The Board’s File. 


(1) The Alleged Rights Are Not Conferred By The Federal 
Parole Act 


a. Confrontation and Cross-Examination 


1. In Fleming v. Tate, 81 U.S. App. D.C. 205, 156 F. 2d 
848 (1946), one of the cases chiefly relied upon by the ap- 
pellants (Brief For Appellants, p. 2,) this Court held that 
the District of Columbia parole statute, in providing that 
the retaken parolee ‘‘shall be given an opportunity to 
appear before [the] Board’’, required that the parolee be 
given the opportunity to retain counsel and to present 
testimony. But the Court emphasized that its decision 
was a narrow one (81 U.S. App. D.C. at 206, 156 F. 2d at 
849) : 


The limits of this decision must be carefully and 
emphatically stated. Appellant urges that the presence 
of counsel would convert the hearing into a legal battle; 
* * * that the hearings would be prolonged; * * * that 
the rules of evidence would be invoked; * * * and that 
‘Without doubt there are other procedural problems, 
presently unforeseen, that would rear their heads to 
plague the parole system.’ Not one of these results 
is to be understood as following from our holding in this 
case. * * * 


In short, the Court in Fleming was very careful to dis- 
claim any intention of requiring Parole Board revocation 
proceedings to bear the accoutrements of a formal trial. 
Accord, Washington v. Hagan, 287 F. 2d 332, 333 (C.A. 
3, 1960) ; Hiatt v. Compagna, 178 PF. 2d 42, 46 (C.A. 5, 1949), 
affirmed by an equally divided court, 340 U.S. 880 (1950) ; 
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United States ex rel. McCreary v. Kenton, 190 F. Supp. 689, 
691 (D. Conn. 1960); Hock v. Hagan, 190 F. Supp. 749, 
751 (M.D. Pa. 1960) ; Lopez v. Madigan, 174 F. Supp. 919 
(N.D. Calif. 1959). 

2. The legislative history of 18 U.S.C. 4207 supports the 
view that Congress, in specifying that a parolee rearrested 
on parole-violation charges be given an ‘‘opportunity to 
appear’”’ before the Board of Parole prior to revocation of 
the parole, never contemplated that he should be given a 
formal hearing with all the normal incidents of a trial 
on the charges. 

The section in question is based on Section 6 of the Act 
of June 25, 1910, c. 387, 36 Stat. 820, which read in pertin- 
ent part, and in substantially the same language as at 
present, as follows: 


At the next meeting of the board of parole held at 
such prison after the issuing of a warrant for the 
retaking of any paroled prisoner, said board of parole 
shall be notified thereof, and if said prisoner shall 
have been returned to said prison, he shall be given an 
opportunity to appear before said board of parole, and 
the said board may then or at any time in its discretion 
revoke the order and terminate such parole or modify 
the terms and conditions thereof.* * * 


The bill which became the 1910 Act was S. 870, 61st Cong. 
Section 6 of this bill, in its original form, had provided 
in pertinent part, and in substantially the same language 
as that set forth above, as follows (see Senate Bills, vol. 
299, part 2 [‘‘Senate Bills, 61st Congress, Nos. 861-1360’’]) : 


At the next meeting of the board of parole, held at 
such prison, after the issuing of a warrant for the re- 
taking of any paroled prisoner, said board of parole 
shall be notified thereof, and if said prisoner shall have 
been returned to said prison he shall be given an op- 
portunity to appear before said board of parole, and the 
said board may, after such opportunity has been given, 
or in case said prisoner has not been returned, declare 
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said prisoner to be a delinquent and bond forfeited, and 
he shall, whenever arrested by virtue of said warrant, be 
thereafter imprisoned in said prison for the unexpired 
term of sentence of such prisoner at the time the 
delinquency is declared * * *, 


The bill was reported from the Senate Judiciary Committee 
without amendment, and without a written report (45 
Cong. Rec. 102), and subsequently passed the Senate 
without amendment (45 Cong. Ree. 1532). 

The House Judiciary Committee, in reporting out the 
bill as thus passed by the Senate, amended it by striking 
it out in its entirety except for the enacting clause and 
substituting a new bill. See H. Rep. 1341, 61st Cong., 2d 
sess.,p.1. The section of the House Committee’s proposed 
substitute bill which corresponded to Section 6 of the 
Senate bill, supra, was Section 4. It provided in pertinent 
part (id., p. 2): 


At any time during the period of parole the board 


by which the prisoner was released may, in its disere- 
tion, revoke the order and terminate such parole or 
modify the terms and conditions thereof. * * * 


It is to be noted that the House Committee’s substitute 
bill eliminated entirely the requirement that the parolee be 
given an ‘‘opportunity to appear’’ before the Parole Board 
prior to revocation of parole. The Committee’s explana- 
tion of its proposed substitute bill made it clear that, under 
the bill, ‘‘[t]he board may at any time revoke any order 
of parole or modify its conditions” (id., p. 3). 

The House Committee’s substitute bill passed the House 
without amendment (45 Cong. Rec. 6377) following brief 
consideration on the House floor (id. 6373-6377), during 
which it was pointed out that, under the bill, parole would 
be ‘‘revocable at any time that this parole board may 
elect to revoke it’’ (id. at 6374). 

Thereafter, the Senate disagreed to the House amend- 
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ment of its bill (substituting a new bill) ; the House in- 
sisted on its amendment, and conferees were appointed 
(45 Cong. Ree. 6773, 7103). The bill which emerged from 
the conference consisted of ten sections, of which seven 
were taken from the bill as passed by the Senate, and 
three from the House’s substitute bill. See H. Rep. 1701, 
61st Cong., 2d sess. [Conference Rep’t], p. 5. Among 
the seven sections taken from the Senate bill, in slightly 
modified form, was Section 6, supra, pp. 43, 44, which con- 
tained the ‘opportunity to appear”’ language (id., pp. 2, 5). 
The ‘‘Statement of Managers on Part of the House’? (id., 
p. 5) stated: 


The report is of an amended bill, of which the first 
six sections and the last section are amended from 
the Senate act, and sections 7, 8, and 9 are substan- 
tially sections 5, 6, and 7 of the House substitute. 

The board of parole is made up substantially as 
recommended by the Senate. The time that the pris- 
oner must serve before parole and the provisions for 


parole officers, gratuities, and as to prisoners in state 
reformatories are adopted from the House substi- 
tute. The Senate requirement of a bond and the 
House provision for advertisement of applications for 
parole are omitted. The rest of the substitute is sub- 
stantially common to both bills, the language only 
being varied. [Italics supplied] 


For present purposes, the significant language of the Con- 
ference Report is that in italics, supra. The conferees 
considered Section 6 of the original Senate bill (requiring 
that a parolee be given an ‘opportunity to appear,”’ etc., 
before parole could be revoked) and Section 4 of the House 
substitute bill (making parole-revocation entirely discre- 
tionary with the Board, without the necessity of according 
the parolee an ‘‘opportunity to appear’’) to be ‘‘substan- 
tially’’ identical provisions. It is inconceivable that the 
conferees would have thus described these sections if the 
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“‘opportunity to appear’? provision of Section 6 of the 
Senate bill had ever been intended to connote a formal 
hearing with all the accoutrements of a trial. 

The Conference Report, including the above-quoted 
‘‘Statement of Managers on Part of the House,’’ was there- 
after read in the House (45 Cong. Ree. 8834-8835) and 
was agreed to without further debate (td. 8911). It was 
likewise read in the Senate and agreed to without further 
debate (id. 8873-8874). The conference bill thus was en- 
acted into law. 


It is submitted that the legislative history of Section 6 
of the Act of June 25, 1910, on which 18 U.S.C. 4207 is 
substantially based, provides affirmative evidence that 
Congress never contemplated that the “opportunity to 
appear”’ clause required a full-dress hearing of the type 
appellants demand. 

3. The probation revocation cases are also highly rele- 
vant in assessing whether the words ‘opportunity to ap- 
pear”’ in 18 U.S.C. 4207 encompass the procedures which 
appellants claim are necessary. The Probation Act, now 18 
U.S.C. 3653, requires that the probationer must be ‘‘taken 
before the court,’’ thus entitling him to a hearing, Escoe v. 
Zerbst, 295 U.S. 490 (1935). But ‘‘[t]his does not mean 
that he may insist upon a trial in any strict or formal 
sense,”’ Id, at 493. Thus, in Burns v. United States, 287 
U.S. 216 (1932), the Supreme Court, in an opinion written 
by Chief Justice Hughes, sustained a probation revoca- 
tion pursuant to a summary hearing over the probationer’s 
contention, inter alia, that he was entitled ‘‘to a hearing 
upon * * * charges according to the established rules of 
judicial procedure.’? 287 U.S. at 219." Hearings under 
the Probation Act are frequently extremely summary in 
nature, see, ¢.g., Bernal-Zazueta v. United States, 225 F. 


32 One of the two cases principally relied upon by the petitioners 
in Burns—and rejected by the Supreme Court—was State v. Zolan- 
takis, 70 Utah 296, 259 Pac. 1044 (1927) (see 287 U.S. at 219), in 
which the Utah Court stated that in a revocation hearing the pro- 
bationer must “be given the right to cross-examination” 70 Utah 
at 305, 259 Pac. at 1047, 
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2d 64 (C.A. 9, 1955), and it has been held in this Circuit 
that a court may extend the probation period by an ex 
parte order, United States v. Freeman, 160 F. Supp. 532 
(D.D.C. 1957), affirmed, 103 U.S. App. D. C. 15, 254 F. 2d 
352 (1958); and cf. Manning v. United States, 164 F. 2d 
827 (C.A. 5, 1947), cert. denied, 332 U.S. 792 (1947) ; Buhler 
v. Pescor, 63 F. Supp. 632 (W.D. Mo. 1945). 

4. In determining the intent of Congress on the question 
of confrontation and cross-examination, this Court should 
consider the extrinsic evidence. The most likely ‘‘adverse 
witnesses’? are the United States Probation Officers. To 
require these officials to appear at hundreds of revocation 
hearings annually, convened in many instances at places 
distant from areas under their supervision, would render 
it impossible for them to carry on their normal duties. 
Congress could not have contemplated such a disruption 
of long-settled functions and responsibilities. The Board, 
moreover, lacks statutory power to take oaths, pay wit- 
ness fees, or to compel the attendance of other likely ad- 
verse witnesses, ¢.g., persons who supply information to 
Probation Officers. Absent such power, the right to cross- 
examination would be illusory. The failure of Congress 
to authorize the Board to exercise subpoena power, pay 
witness fees, and administer oaths compels the conclusion 
that Congress did not contemplate cross-examination; to 
conclude otherwise is to assume that Congress did a futile 
thing—allowing cross-examination but failing to provide the 
wherewithal for its exercise.** Thus, decisions in other 
jurisdictions hold that the statute does not require the 
Board to permit confrontation and cross-examination in 
parole revocation proceedings. Hiatt v. Compagna, 178 


33 See also McClintre, Addresses on Probation 7 (1931) ; Jianole 
v. United States, 58 F. 2d 115 (C.A. 8, 1932); United States v. Van 
Riper, 99 F. 2d 816, 819 (C.A. 2, 1988); Kaplan v. United States, 
234 F. 2d 345, 348-349 (C.A. 8, 1956); Bennett v. United States, 
158 F. 2d 412 (C.A. 8, 1942), cert. denied, 331 U.S. 822 (1947). 

*4 Appellants’ contention that the power to subpoena witnesses 
and to pay witness fees should be implied (Brief for Appellants, 
pp. 57-58) is discussed infra, pp. 63-64. 
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F. 2d 42, 46 (C.A. 5, 1949) affirmed by an equally divided 
Court, 340 U.S. 880 (1950). Accord, United States ex rel. 
McCreary v. Kenton, 190 F. Supp. 689, 691 (D. Conn. 1960) 
(‘‘Revoking of parole * * * is not, under the statutes, in- 
tended to be determined by means of the full-dress adver- 
sary proceedings of a trial with right to summon witnesses, 
right of confrontation, ete. [emphasis added]); Hock v. 
Hagan, 190 F. Supp. 749, 751 (M.D. Pa. 1960) ; cf. Fuller v. 
State, 122 Ala. 32, 26 So. 146 (1899); ALI Model Penal 
Code, Prop. Final Draft No. 1, § 305.16 (1961). Cf. Chris- 
tianson v. Zerbst, 89 F. 2d 40 (C.A. 10, 1937), holding that 
the Board may revoke parole on the basis of hearsay evi- 
dence, necessarily precluding confrontation and cross-exam- 
ination. See also 2 Davis, Administrative Law Treatise, 
§ 14.15, p. 328 (1958) ; State ex rel. McQueen v. Horton, 31 
Ala. App. 71; 14 So. 2d 557; affirmed, 244 Ala. 594, 141 So. 
2d 561 (1943). 


b. Inspection of Confidential Documents 


The statutory, as well as the constitutional (see infra, pp. 
), claim of right to inspect documents in the Board’s 
confidential file cannot be considered in a vacuum. These 
claims must be considered (1) in light of the opportunity 
that is in fact afforded the parolee and his counsel to be 
made aware of their contents as they bear upon the alleged 
violation of parole, and (2) in light of the legitimate needs 
of the Board to avoid compromising its sources of in- 
formation. 


1. In the Jamison case, Jamison’s counsel received a 
statement giving full details as to the charges including 
specification of names, places, and dates. (B. Tr. 4, 13; 
Letter, Shore to Isbell, Speiser and Muth, 2/9/62). Thus, 
counsel for Jamison were made aware of the nature of the 
derogatory information contained in the Board’s files in ad- 
vance of the hearing date. In addition, the Board member 
who conducted the hearing read aloud substantial portions 
of the documents in question (B. Tr. 26, letter from Chief 
U. S. Probation Officer Drewry; B. Tr. 29, letter from 
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Wilson H. Bobo; B. Tr. 30, 31, letter from Billy Howard; B. 
Tr. 31, letter from Sheriff Taylor). These portions, it should 
be emphasized, were those upon which the Board member 
relied in revoking parole. Summary, 2/13/62. Compare 
Williams v. New York, 337 U.S. 241 (1949), where the Court 
noted that the trial judge had disclosed the information in 
the presentence report which he deemed to be of controll- 
ing significance and had accorded the defendant a hearing 
at which he could rebut this material. Id. at 244,252. Thus, 
the Board did not rely upon confidential information in 
deciding whether a parole violation had occurred. The 
information upon which it relied was made known to Jami- 
son and to Jamison’s counsel. As we have stated supra, 
p. 14, n. 20, the policy of the Board is either to read the 
pertinent portions of documents in its file, as in Jamison, 
or to provide a summary or resumé thereof. 

2. A determination that there has been a violation does 
not conclude the matter. The Board must then exercise its 
discretion to decide whether to revoke. See 18 U.S.C. 4207. 
This involves consideration of the parolee’s ‘‘life, health, 
habits, conduct and mental and moral propensities”? (ef. Wil- 
liams v. New York, supra, 337 U.S, 241, 245 (1949) ). Every- 
thing in the parolee’s prison file * may bear upon the ulti- 
mate determination of whether, and to what extent, he re- 
mains a good parole risk. Documents which bear upon this 
question may include the very probation officer’s reports, 
letters, or other documents which contain information con- 
cerning the violation. The functions of the Board, we 
submit, would be seriously impaired by a requirement of full 
disclosure. Informants who are closely related to the parolee 
—his wife, parents, brothers, sisters and associates—will 
speak truthfully about him only in confidence. Similarly, 
social agencies may insist that information which they con- 
tribute be confidential. The risk of retaliation, moreover— 
no small one in the case of a parolee. who may well have as- 
sociates of a criminal background—may induce silence or 
false witness. See State ex. rel. McQueen v. Horton, 31 Ala. 


*5 See infra, p. 73, for a description of matters in the prison file, 
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App. 71, 14 So. 2d 557, 560, affirmed, 244 Ala. 594, 14 So. 2d 
561 (1943) (Parole Board may revoke on secret evidence). 
Cf. State v. Moore, 49 Del. 29, 108 A. 2d 675 (Super. Ct. 
1954) ; State v. Benes, 16 N.J. 389, 108 A. 2d 846 (1954). 
(Brennan, J.) 

The statutory question should be considered in light of 
the decisions of the Supreme Court in United States v. 
Nugent, 346 U.S. 1 (1953) and Jay v. Boyd, 351 U.S. 345 
(1956). In Nugent, Congress had provided that a con- 
scientious objector who was dissatisfied with his draft 
classification might seek further review before an appeal 
board. All such appeals were referred to the Department of 
Justice for an ‘‘appropriate inquiry’? and a ‘‘hearing.”’ 
346 U.S. at 3. At the hearing the objector was not 
allowed to examine the FBI report prepared on his back- 
ground, nor was he informed of the names of the persons 
interviewed by the investigators.** Id. at 5. The Court 
of Appeals held that this procedure violated the statutory 
hearing requirement, but the Supreme Court reversed. 
It said (Id. at 6-7): 


We think the Department of Justice satisfies its 
duties under § 6(j) when it accords a fair opportunity 
to the registrant to speak his piece before an im- 
partial hearing officer; when it permits him to produce 
all relevant evidence in his own behalf and at the same 
time supplies him with a fair resumé of any adverse 
evidence in the investigator’s report. 

Respondents urge that this is not enough. The ar- 
gument rides hard upon the word ‘hearing’ in ¢ 6(}). 
It is suggested that the ‘hearing’ prescribed by Con- 
gress was purposely designed to allow the registrant 
to refute—item by item, if necessary—the matters 
discussed in the investigator’s report. In sum, re- 
spondents assimilate the ‘hearing’ in § 6(j) to a trial 


3° Jamison was informed of the names of the persons who sub- 
mitted the confidential documents to the Board. As we have ex- 
plained, supra, p. 14, n. 20, whether or not the source will be disclosed 
depends upon the circumstances. 
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and insist that it imports a right to confront every 
informant who may have rendered adverse comment 
to the FBI. 

The statute does entitle the registrant to a ‘hearing,’ 
and of course no sham substitute will meet this re- 
quirement; but we do not think that the word ‘hear- 
ing—when put in the context of the whole scheme for 
review set forth in § 6(j)—comprehends the formal 
and litigious procedures which respondents would 
attribute to it. 


Similarly, in Jay v. Boyd, 351 U.S. 345 (1956), the 
Supreme Court held that an alien, found to have met 
congressionally established requirements for suspension 
of deportation, may be refused suspension by an inquiry 
officer on the basis of confidential information. The Court 
said ‘‘And the situation is not different because the mat- 
ter of suspension of deportation is taken up in [what] 
the [regulations require to be a] ‘fair and impartial’ 
deportation ‘hearing.’ Assuming that such a ‘hearing’ 
normally precludes the use of undisclosed information,** 
the ‘hearing’ here involved necessarily contemplates the 
use of confidential matter in some circumstances.’’? 351 
U.S. at 360. 

The Nugent and Boyd cases involved statutes and rules 
explicitly requiring a ‘‘hearing.’? A fortiori, they are 
applicable here, where the statute on its face requires, not 
a ‘‘hearing,’’? but merely an ‘‘opportunity to appear.’’ 
Compare State ex rel. McAnally v. Goodier, 195 Mo. 551, 
560 (1906) (State medical board may revoke license ‘‘ ‘after 
giving the accused an opportunity to be heard.’ Those 
are the only words that suggest a trial and they fall far 
short of a judicial trial.’’). 


37 In Jamison, as we have noted, no undisclosed information was 
used. 


(2) The Alleged Rights Are Not Conferred By The 
Federal Constitution 


a. Historically, as Fleming v. Tate and other cases cited 
earlier demonstrate, any procedural protections afforded 
parolees have always been considered to be of statutory, 
rather than constitutional, dimension. ‘‘The question,”’ 
said this Court in Fleming, ‘‘is one of statutory construc- 
tion. No constitutional right is involved, as parole is a 
matter of grace.’? 81 U.S. App. D.C. 205, 206, 156 F. 2d 
848, 849 (1946). See also, Moore v Reid, 100 U.S. App. D.C. 
373, 246 F. 2d 654 (1957); United States ex rel. Harris v. 
Ragen, 177 F. 2d 303 (C.A. 7, 1949) (The right to a parole 
violation hearing is ‘‘not constitutional’’). 

One who is charged with violating the criminal laws is 
entitled to a judicial trial with all its traditional trappings 
—the unanimous verdict of a jury of twelve, presumption 
of innocence, proof beyond a reasonable doubt, ete. But 
once he has been duly convicted, the Constitution does not 
require formal procedure in determining how he shall pay 
his debt to society. For example, the nature of the hearing, 
if any, to be accorded to a prisoner charged with violating 
prison regulations—on the outcome of which will depend 
such matters as whether he will forfeit accumulated ‘‘good 
time,”’ or be deprived of prison privileges, obviously may 
be less surrounded by the safeguards normally associated 
with a judicial trial. 

Thus, in Williams v. New York, 337 U.S. 241 (1949), the 
Supreme Court upheld a death sentence imposed by a 
state court on the basis of ‘‘information supplied by wit- 
nesses with whom the accused had not been confronted 
and as to whom he had no opportunity for cross-examina- 
tion or rebuttal.’? 337 U.S. at 243. The decision turned 
in part upon the historically different treatment of trial 
and sentencing procedures.** A long line of cases have 


38 The Williams case presents a cogent parallel to these cases. 
The sentencing court in Williams first ascertained the facts con- 
cerning the defendant’s background and then exercised its discre- 
tion to impose the death sentence. This is analogous to the 
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followed the Williams holding,** and have extended it so as 
to reject the claim of a due process right to inspect a 
pre-sentence report. Friedman v. United States, 200 F. 2d 
690 (C.A. 8, 1952), cert. denied, 345 U.S. 926 (1954) ; United 
States v. Greathouse, 188 F. Supp. 765, 766 (M.D. Ala., 
1960) ; United States v. Durham, 181 F. Supp. 503 (D.D.C. 
1960) ; State v. Moore, 49 Del. 29, 108 A. 2d 675 (Sup. Ct. 
1954). See Klingstein v. United States, 217 F. 2a 711, 713 
(C.A. 4, 1954). 

In post-sentencing proceedings, too, the Supreme Court 
has regularly adhered to the view that the Constitution 
does not require formal proceedings. Thus the Supreme 
Court, through Chief Justice Hughes, said in upholding 
a summary proceeding on revocation of federal probation 
(Burns v. United States, 287 U.S. 216, 220 (1932)): 


Probation is thus conferred as a privilege and cannot 
be demanded as a right. It is a matter of favor, not 
of contract. * * * The defendant stands convicted; he 
faces punishment and connot insist on terms or strike 


a bargain. 


- oo 


Board’s function of first determining whether a violation of parole 
has occurred and then deciding whether to revoke parole. If, as 
Williams held, in neither phase of the sentencing was there a con- 
stitutional right to confrontation or cross-examination, the same re- 
sult should obtain in the dual phases of the Board’s determination. 

9 £.g., Solesbee v. Balkcom, 339 US. 9 (1950) ; Thomas v. Teets, 
220 F. 2d 232 (C.A. 9, 1955) ; Zeff v. Sanford, 31 F. Supp. 736, 738 
(N.D. Ga. 1940) ; ALI, Model Penal Code, Tent. Draft No. 2, § 707 
(5), pp. 54-55 (1956) ; see Note, Employment of Social Investigation 
Reports in Criminal and Juvenile Proceedings, 58 Colum. L. Rev. 
702. (1958); People v. Giles, 70 C.A. 2d Supp. 872, 172 P. 2d 623 
(Sup. Ct. App. 1945); State v. Moore, 108 A. 2d 675, 49 Del. 29 
(Sup. Ct. 1954) ; United States v. Durham, 181 F. Supp. 503 (D.D.C. 
1960) ; United States v. Greathouse, 188 F. Supp. 765, 766 (M.D. 
Ala., 1960); Klingstein v. United States, 217 F. 2d 711, 713 (C.A, 
4, 1954); Friedman v. United States, 200 F. 2d 690 (C.A. 8, 1952); 
cert. denied, 345 U.S. 926 (1954); compare, Report of the Advisory 
Committee (on Federal Rules of Criminal Procedure), proposed 
Rule 32(c) (2), with Rule 32, F.R. Cr, P. 
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And in Escoe v. Zerbst, 295 U.S. 490, 492 (1935), the 
Court, speaking through Mr. Justice Cardozo, discussed 
the process due a probationer whose probation had been 
revoked in these terms: 


In thus holding [that the probationer was entitled to 
a hearing under the probation statute] we do not accept 
the petitioner’s contention that the privilege has a basis 
in the Constitution. Probation or suspension of sen- 
tence comes as an act of grace to one convicted of 
crime, and may be coupled with such conditions with 
respect to its duration as Congress may impose. Burns 
v. United States, 287 U.S. 216. 


This statement in the Escoe case was reaffirmed by the 
Supreme Court in the recent case of Jay v. Boyd, 351 U.S. 
345 (1956). Thus, in State v. Benes, 16 N.J. 389, 108 A. 
2d 846 (1954), Judge Brennan, now Mr. Justice Brennan, 
held for the New Jersey Supreme Court that due process 
did not require that a probationer whose probation had 
been revoked be permitted to see the report of his mental 
condition prepared by a state hospital which the court used 
in deciding whether imprisonment should be imposed, or to 
cross-examine the hospital personnel who prepared the 
report. 

The parolee not only has had his day in court, but his 
sentence of imprisonment remains unserved. Parole is 
part, not the end, of punishment. As ‘‘a part of the course 
of treatment designed by the State for people who break 
the law of the State,’’ ” parole is, both legally and practi- 
cally, a part of the sentence imposed on the convicted de- 
fendant. 

Thus, as noted supra, pp. 39, 40, it has long been recog- 
nized that the granting of a parole does not change the sta- 
tus of a prisoner; it merely ‘‘pushes back the prison walls’’ 
and allows him wider freedom of movement while serving 
his sentence. The paroled prisoner is legally in custody the 


*° National Commission on Law Observance and Enforcement, 
Report of the Advisory Committee on Parole ( 1931), p. 298. 


same as the prisoner allowed the liberty of the prison yard, 
or of working on the prison farm. The realm in which he 
serves has been extended. Sce 18 U.S.C. 4203; Anderson v. 
Corall, 263 U.S. 193, 196 (1923) ; United States ex rel. Rowe 
v. Nicholson, 78 F. 2d 468, 469 (C.A. 4, 1935); National 
Commission on Law Observance and Enforcement, Report 
on Parole (1931), pp. 129-130. In contemplation of law, 
therefore, the parolee is still a prisoner. Anderson v. 
Corall, supra; United States ex rel. Nicholson v. Dillard, 
102 F. 2d 94, 96 (C.A. 4, 1939.) #1 While he is on parole, he 
is a ward of the Parole Board, Story v. Rives, 68 App. D.C. 
325, 97 F.2d 182, 184, 188 (1938), whose paramount interest 
lies in rehabilitating him. His relationship to the Board 
is closely analogous to that of convict to warden. 

The historical conception of parole as a ‘“‘matter of 
grace”? (Fleming v. Tate, supra) and as a privilege is 
extremely important in assessing appellants’ constitu- 
tional claims. Appellants rely upon the dictum in Hannah 
v. Larche, 363 U.S. 420, 442 (1960), where the Supreme 
Court considered the alleged right of witnesses appearing 
before the Civil Rights Commission to cross-examination: 


(W]hen governmental agencies adjudicate or make 
binding determinations which directly affect the legal 
rights of individuals, it is imperative that those agen- 
cies use the procedures which have traditionally been 
associated with the judicial process (emphasis 
added).*? 


Apart from the fact that this statement was made in a 
case where the issue involved the procedures constitu- 
tionally required in a non-adjudicatory proceeding, and 
was thus unnecessary to the decision of the case, the state- 
ment, as applied to this case, begs the question. For the 
very issue here is whether a parole revocation proceeding 
affects the parolee’s ‘legal rights’? or only his privilege, 
conferred wholly as a matter of grace, to be out on parole. 


*? See also the additional authorities cited, supra, pp. 39-40. 
42 Brief for Appellants, p. 47. 
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The Burns and Escoe cases were decided precisely on the 
basis that the probationer had no ‘‘legal rights’? which 
were affected by the decision to revoke probation. 

The Court in Hannah, moreover, said that ‘the require- 
ments of due process frequently vary with the type of pro- 
ceeding involved,’’ and that whether confrontation and 
cross-examination must be allowed depends upon ‘both 
the nature and function’? of the agency conducting the 
hearing. 363 U.S. at 440. Finally, the Court said (363 
U.S. at 442): 


[A]s a generalization, it can be said that due process 
embodies the differing rules of fair play, which through 
the years, have become associated with different types 
of proceedings. Whether the Constitution requires 
that a particular right obtain in a specific proceeding 
depends upon a complexity of factors. The nature 
of the proceeding, and the possible burden on that 
proceeding, are all considerations which must be taken 
into account (emphasis added). 


Appellants also rely upon Greene v. McElroy, 360 U.S. 
474 (1960) (Brief for Appellants, pp. 48-49), where the 
Court held that, absent explicit authorization, it would not 
find that an aeronautical engineer, employed by a private 
contractor on private property, could be barred from fol- 
lowing his profession by governmental revocation of his 
security clearance without allowing him to confront and 
cross-examine witnesses and to inspect documentary evi- 
dence. The Court expressed doubt about the validity of 
such action if the statute were construed to authorize it. 
Specifically, appellants cite the following language from 
the opinion (360 U.S. at 496) : 


[W]here governmental action seriously injures an in- 
dividual, and the reasonableness of the action depends 
on fact findings, the evidence used to prove the Govern- 
ment’s case must be disclosed to the individual so that 
he has an opportunity to show that it is untrue. 


ied 
of 


Greene v. McElroy, however, dealt with the right of an 
individual ‘‘to hold specific private employment and to fol- 
low a chosen profession free from unreasonable govern- 
mental interference,’’ 360 U.S. 474, 492. It did not involve 
the withdrawal of a status historically viewed as a privi- 
lege. The distinction is vital, as the decision of the Su- 
preme Court in Cafeteria Workers Union. v. McElroy, 
367 U.S. 886 (1961) makes clear, In the Cafeteria Workers 
case the Court considered whether, consistent with the 
due process clause of the Fifth Amendment, the Navy could 
exclude from the premises of the Naval Gun Factory a 
cook employed by a private concern which operated a 
restaurant under contract with the Government, without 
any hearing whatever, for security reasons. Holding that 
it could, the Court relied heavily upon the ‘unquestioned 
authority which commanding officers of military installa- 
tions have exercised throughout our history,’’ 367 U.S. 
892, and specifically noted that (Id., n. 7) ‘‘[t]he contrast 
with the history of the security program involved in 
Greene v. McElroy is striking. There it was pointed out 
that prior to World War II, only sporadic efforts were 
made to control the clearance of persons who worked in 
private establishments which manufactured materials for 
national defense.’? While this comparison was made for 
the purpose of demonstrating the relatively easier task in 
the Cafeteria Workers case of finding the requisite statu- 
tory authorization, it also decisively influenced the con- 
stitutional result. Thus, the Court noted that ‘“[d]ue 
process . . . is compounded of history, reason, the past 
course of decisions,’’ (367 U.S. at 895) and said that the 
federal government ‘‘[i]n that proprietary military capac- 
ity ... has traditionally exercised unfettered control’? over 
federal military establishments. 367 U.S. at 896.7 Most 
significantly, the court declared (367 U.S. at 895): 


43 See also, Beard v. Stahr, 200 F. Supp. 766 (D.D.C. 1961), where 
a regular Army Officer ordered removed from the active list after 
a hearing before a special Army board, challenged the fairness of 
the hearing on the ground that the Board had failed, for lack of 


(C]onsideration of what procedures due process may 
require under any given set of circumstances must 
begin with a determination of the precise nature of 
the government function involved as well as of the 
private interest that has been affected by government 
action, Where it has been possible to characterize 
that private interest (perhaps in over-simplification) as 
a mere privilege subject to the Executive’s plenary 
power, it has traditionally been held that notice and 
hearing are not constitutionally required. 


Thus, the principle upon which the Supreme Court decided 
the Burns and Escoe cases remains fully valid. 


b. Since there is no constitutional right to a hearing, it 
follows a fortiori that there is no constitutional right to 
any particular procedure in a hearing that is nevertheless 
accorded. Thus, in United States v. Nugent, 356 U.S. 1 
(1953) (discussed, supra, pp. 50, 51), the Court held, inter 
alia, that the due process clause did not require that a 
registrant claiming exemption as a conscientious objector 
be permitted to see the FBI report which was submitted 
after the FBI had investigated the claim. The Court 
required only that a ‘‘fair resume”? of any adverse evi- 
dence in the investigator’s report be given to the regis- 
trant. In Carlson v. Landon, 342 U.S. 524 (1952), the 
ee 
statutory authority, to subpoena a principal witness against him 
for cross-examination. The three-judge court, holding the dis- 
missal valid, reviewed the “continual practice and an unvarying 
understanding on the part of the President and the Congress, that 
the two provisions of the Constitution [Article II, Section 2 and 
Article I, Section 8, Clause 14] comprize plenary disciplinary power, 
not limited by any other clause of the Constitution, to dismiss of- 
ficers from the active service at will at any time. While continuous 
legislative and executive construction is not conclusive, neverthe- 
less, it is entitled to great weight in interpreting the Constitu- 
tion .. .” 200 F. 2d at 771. 

‘4 The court here cited, inter alia, Knauff v. Shaughnessy, 338 
U.S. 537 (1950) and Jay v. Boyd, 351 U.S. 345, 354-358 (1956), 
discussed infra in connection with the issue of the alleged consti- 
tutional right to inspect confidential Board documents. 
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Court upheld the constitutionality of a statute which au- 
thorized the Attorney General, in his discretion, to hold 
in custody without bail, pending a determination as to 
deportability, aliens who are members of the Communist 
Party where there are reasonable grounds to believe that 
their release on bail would endanger the safety and welfare 
of the United States. Although the finding with respect 
to the petitioner in that case was made on the basis of 
confidential information, the refusal of bail was held not 
to be an abuse of power or violative of due process. Aliens, 
who have met every congressionally-established qualifi- 
cation for admission to this country, may be validly denied 
entry on the basis of ‘‘information of a confidential na- 
ture, the disclosure of which would be prejudicial to the 
public interest,’’ and without any hearing whatsoever. The 
Supreme Court so held in the case of an alien wife of an 
American citizen, United States ex rel. Knauff v. Shaugh- 
nessy, 338 U.S. 537 (1950) and in the case of a former resi- 
dent alien, Shaughnessy v. United States ex rel. Mezei, 
345 U.S. 206 (1953). And a long-resident but deportable 


alien, found to have satisfied congressionally-established 
requirements for eligibility for suspension of deportation, 
may be refused suspension by an inquiry officer on the 
basis of confidential information, the disclosure of which 
would be prejudicial to the public interest, safety or se- 
eurity. Jay v. Boyd, 351 U.S. 345 (1956).** 

ce. In assaying due process claims, it is necessary to 


‘5 Even in cases where a right, and not a privilege, is clearly in- 
volved, and where there is actual reliance—(unlike in the Jamison 
case) upon undisclosed information, there may be circumstances 
which will justify a withholding of the right on the basis of con- 
fidential information. Thus, in Dayton v, Dulles, 102 U.S. App. 
D.C. 372, 254 F.2d 71 (1958), reversed on other grounds, 357 US. 
144, this Court sustained the administrative denial of a passport 
based in part upon undisclosed information and sources, justifying 
the nondisclosure on the ground that disclosure would compromise 
investigative sources and methods and interfere with the Govern- 
ment’s ability to obtain reliable information. See also, Bailey v. 
Richardson, 86 U.S. App. D.C. 248, 182 F.2d 46, (1950), affirmed 
by an equally-divided Court, 341 U.S. 918 (1951). 


consider ‘‘[t]he nature of the proceeding, and the pos- 
sible burden on that proceeding,’’ Hannah v. Larche, 363 
U.S. 420, 442 (1960). Thus in Burns v. United States, 287 
U.S. 216, 222 (1932), the Court, in justifying the summary 
nature of probation revocation proceedings, said that 
‘‘otherwise probation might be more reluctantly granted or, 
when granted, might be made the occasion of delays and 
obstruction which would bring reproach upon the admin- 
istration of justice [citing cases].”’ 

It is apparent that to require confrontation and cross- 
examination at parole revocation proceedings would render 
such proceedings prolonged and litigious—a result fore- 
sworn by this Court in Fleming v. Tate. It is also clear 
that the nature of the information relied upon by the Board 
to determine whether parole should be revoked would be 
unavailable if such information were limited to that 
adduced by witnesses subject to cross-examniation. Com- 
pare Williams v. New York, 337 U.S. at 250, where the 
Supreme Court, in upholding a death sentence imposed on 
the basis of information supplied by witnesses with whom 
the accused had not been confronted and as to whom he had 
no opportunity for cross-examination, relied in part upon 
the fact that ‘‘most of the information now relied upon by 
judges to guide them in the intelligent imposition of 
sentences would be unavailable if information were re- 
stricted to that given in open court by witnesses subject to 
cross-examination.’’ 337 U.S. at 250. Moreover, as we 
have noted, supra, in connection with the statutory argu- 
ment, the most likely adverse witnesses are United States 
Probation Officers, and to require these officials to appear at 
hundreds of revocation proceedings annually, convened in 
many instances at places greatly distant from areas 
under their supervision, would be to impose a tremendous 
burden on the parole system. 

The burden on the parole system which would follow 
a requirement that confidential documents be released (see 
supra, pp. 49, 50) must also be taken into account. The 
compromising of sources of information concerning parole 
violation could only weaken the system and reduce the 


willingness of the Board to grant parole. Compare Burns 
v. United States, supra; Zerbst v. Kidwell, 304 U.S. 359, 
363 (1938). 


C. The Board’s Offers Of New Hearings Contemplated 
Providing Appellants With The Opportunity To Pre- 
sent Witnesses To The Extent Required By The De- 
cisions Of This Court And By Law. 


Appellants contend that the new hearings offered by 
the Board failed to comply with the requirements of law 
because they did not contemplate the subpoenaing of 
witnesses or the payment of witness fees. They urge (1) 
that ‘‘the requirement of fundamental fairness which is 
the essential command of the due process clause requires 
that the right to present witnesses include the availability 
of compulsory process; or, at the very least, an offer to 
pay the necessary expenses of witnesses in attending the 
hearing where the parolee is unable to do so.”’ (Brief For 
Appellants, pp. 57-58). Citing Griffin v. Illinois, 351 U.S. 
12 (1956), they argue (2) that an indigent parolee’s right 
to present witnesses should not be made to turn upon his 
ability to pay their expenses (Brief For Appellants, p. 
57). They further contend (3) that the power to subpoena 
witnesses and to pay witness fees must be implied from 
18 U.S.C. 4207 (Brief For Appellants, p. 58). Finally, they 
claim (4) that even of the Board does not have subpoena 
power, it has power to, and should “‘hold hearings, in those 
cases where the parolees wish to offer voluntary witnesses, 
in places where such voluntary witnesses can with reason- 
ably little inconvenience attend the hearings.’’ (Ibid.). 


(1) The Due Process Clause Of The Fifth Amendment 
Does Not Require That Compulsory Process Be 
Available In Parole Revocation Proceedings 


As demonstrated supra, p. 52, et seq., parole revocation 
procedures do not have constitutional dimensions, and there- 
fore the Fifth Amendment is simply inapplicable. More- 
over, the Fifth Amendment does not require compulsory 
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process. Low Wah Suey v. Backus, 225 U.S. 460, 470 (1912) 
(Due Process Clause does not require the furnishing of 
compulsory process in a deportation hearing); See also 
Sibray v. United States, 227 Fed. 1 (C.A. 3, 1915); cf. 
Deviny v. Campbell, 90 U.S. App. D.C. 171, 194 F. 2d 876, 
cert, denied, 344 U.S. 286 (1952); 1 Davis, Administrative 
Law Treatise, § 8.15, pp. 584-585 (1958), and cases cited; 
State ex rel. McAnally v. Goodier, 195 Mo. 551, 93 S.W. 
928 (1906) ;° Brinkley v. Hassig, 130 Kan. 874, 289 Pac. 
64, appeal dismissed, 282 U.S. 800 (1930); New Products 
Corp. v. State Highway Comm., 352 Mich. 73, 84, 88 N.W. 
2d 528, 533 (1958); Gellhorn, Administrative Law 612 
(1960) ; Freund, Due Process in the Revocation of Licenses, 
21 Ill. L. Rev. 493 (1927); see generally Note, Subpoenas 
and Due Process in Administrative Hearings, 53 Harv. L. 
Rev. 842 (1940) ; but cf. Jewell v. McCann, 95 Ohio St. 191, 
116 N.E. 42 (1917). Inasmuch as the consequence of the 
failure to allow compulsory process in Low Wah Suey— 
deportation—might be said to be of the same order of 
severity as revocation of parole, that case establishes that, 
except in criminal trials, the Constitution does not require 
that compulsory process be afforded.‘? 


(2) The Board Is Not Constitutionally Required To Pay 
An Indigent Parolee’s Witness Expenses 


Griffin v. Illinois, 351 U.S. 12 (1956) does not require 
payment of an indigent parolee’s expenses for witness fees. 
As we point out infra, pp. 78, 79, with respect to appellants’ 
claim that they have a right to appointed counsel, Griffin, 
as well as the subsequent case of Smith v. Bennett, 365 U.S. 


‘°Jn the McAnally case the Missouri Supreme Court held that 
a medical license might be revoked by the state board although 
the board could not compel the attendance of witnesses for the 
accused, despite the statute’s requirement that he be given “an op- 
portunity to be heard.” 195 Mo. at 560. 

‘7 The Sixth Amendment, which applies only to criminal prosecu- 
tions, has no application to parole revocation proceedings. In re 
Tate, 63 F. Supp. 961 (D.D.C.), affirmed, adopting the opinion of 
the District Court, 81 U.S. App. D.C. 205, 156 F. 2d 848 (1946). 


63 


708 (1961), dealt with the power of a state to bar an 
indigent defendant or prisoner from access to state courts 
by conditioning an appeal or collateral review upon the 
payment of certain types of costs. In both cases the conse- 
quence of indigence was inability to be heard in a court 
of law, a wholly different matter from the refusal to pay 
the expenses of witnesses. A parolee who cannot pay the 
expense of witnesses may nevertheless present his case by 
offering their statements or affidavits. Even in a criminal 
case, the Constitution does not require absolute equality 
of treatment in the presentation of a case. Thus a state 
is not required to compensate expert defense witnesses, 
such as psychiatrists. United States ex. rel. Smith v. Baldi, 
344 U.S. 561 (1953); McGarty v. O’Brien, 188 F. 2d 151 
(C.A. 1, 1951), cert. denied, 341 U.S. 928, The Supreme 
Court has specifically held that even in a federal criminal 
trial the decision to direct witnesses to be summoned at 
government expense is within the discretion of the trial 
court. Goldsby v. United States, 160 U.S. 70, 73 (1895); 
United States v. Van Duzce, 140 U.S. 169, 173 (1891),** 
Crumpton v. United States, 138 U.S. 361, 364-365 (1891). 
And in a ease decided subsequent to Griffin v. Illinois, 
(United States v. Brodson, 241 F. 2d 107 (C.A. 7, 1957), 
cert. denied, 354 U.S. 911 (1957)), the court refused to 
require the Government, in a federal criminal trial, to pay 
the expenses of expert witnesses (in that case, accountants). 
See also Bistram v. United States, supra. 


(3) 18 U.S.C. 4207 Does Not Authorize Or Require The 
Board To Subpoena Witnesses Or To Pay Witness Fees 


It is urged that the power to issue subpoenas and to pay 
witness fees should be implied. But since the subpoena 
power ‘‘is a power capable of oppressive use,’? Cudahy 
Packing Co. Ltd. v. Holland, 315 U.S. 357, 363 (1942), 


48 See also Bistram v. United States, 248 F. 2d 343, 347 (C.A. 8, 
1957); United States v. Valdez, 229 F. 2d 145, 147 (C.A. 2, 1956), 
cert. denied, 350 U.S. 996; Austin v. United States, 19 F. 2d 127 
(C.A, 9, 1927); Rule 28, FR. Crim. P, 
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authority to issue it should be conferred in express and 
explicit terms. Securities and Exchange Commission v. 
Bourbon Sales Corp., 47 F. Supp. 70, 72 (W.D. Ky. 1942) 
(authority to issue a subpoena ‘‘is controlled by the express 
terms of the statute involved.’’) See also United States 
v. Minker, 350 U.S. 179 (1956) ; cf. Oklahoma Press Publish- 
ing Co. v. Walling, 327 U.S. 186, 201 (1946). See also State 
ex rel. McAnally v. Goodier, 195 Mo. 551, 93 S.W. 928 
(1906), where the Missouri Supreme Court held that a 
medical license might be revoked by the state board although 
the board could not compel the attendance of witnesses 
for the accused, despite the statute’s requirement that he 
be given ‘‘an opportunity to be heard’? 195 Mo. at 560. 
Moreover, in light of the fact that ‘‘the power to issue 
subpoenas has by now been granted explicitly to most of 
the significant administrative agencies,’’? Gellhorn, Ad- 
ministrative Law 467 (2d Ed. 1947), it cannot be suecess- 
fully contended that 18 U.S.C. 4207, which says nothing 
about subpoenas, should be construed to confer subpoena 
power. Alaska Airlines, Inc. v. Civil Aeronautics Board, 
103 U.S. App. D.C. 225, 257 F. 2d 229, cert. denied, 358 U.S. 
881 (1958). 

Nor can the power to pay witness fees be implied. There 
is no indication in the legislative history of 18 U.S.C. 4207 
that Congress ever contemplated the payment of witness 
fees, and Congress has not appropriated the considerable 
funds that such an undertaking would require. 


(4) 18 U.S.C. 4207 Does Not Require The Board To Conduct 
Hearings At Or Near The Place Of The Alleged Violation 


18 U.S.C. 4207 does not require a hearing where the 
alleged parole violation occurred or in proximity to the 
place of the alleged violation. The settled administrative 
practice has always been to conduct such hearings in the 
penitentiaries. If appellants’ suggestions were accepted, 
moreover, the parole system could not effectively function 
under existing law, inasmuch as the Board members are 
presently able to dispose of the large number of violator 
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cases, while conducting the other business of the Board as 
well, only because they are able to conduct many hearings 
in one place at a time. To require them to convene hearings 
every place where a violator happens to be arrested would 
be to impose an insurmountable burden upon the system, 
cf. Hannah v. Larche, 363 U.S. 420, 442 (1960), and would 
thus render such a system wholly impracticable. Cf. Burns 
v. United States, 287 U.S. 216, 229 (19382). The Board 
could do what appellants suggest only if it employed a great 
number of examiners, to be stationed in every judicial 
district in the United States and its possessions, ready to 
hold hearings at or near every place of arrest, But, as 
we have noted with respect to the argument that the Board 
has power to pay witness fees, Congress never has appro- 
priated funds for such a vast enterprise—suggesting that 
by the enactment of 18 U.S.C. 4207, Congress did not intend 
such a departure from the Board’s traditional practice. 

It should be noted in this connection that if the parolee’s 
witnesses are unable to appear at a particular hearing 
because of the distance involved, the witnesses may appear 
in Washington, D.C.” or may submit letters, statements 
or affidavits stating the facts about which they would have 
testified directly. Thus, the parolee may still present his 
case. 


D. The Rehearings Offered To Appellants Contemplated 
Reasonable Notice of the Violations Charged. 


As we have demonstrated (supra, pp. 42-43), the courts, 
including this Court in the Fleming ease, have not required 
formal, trial-type proceedings on revocation of parole. 
Thus, formal notice of charges is not necessary. Moore v. 
Reid, 142 F. Supp. 481, 483 (D.D.C. 1956), reversed on 
other grounds, 100 U.S. App. D.C. 373, 246 F. 2d 654 (1957) 
(‘‘There is no requirement of formal charges . . -”’). Moore 
v. Reid is in accord with what the Supreme Court has 
held in the probation revocation area. Burns v. United 
States, 287 U.S. 216 (1932) (The Federal Probation Act, 


49 27 Fed. Reg. 8489, 28 C.F.R. 2.22, 2.23. 


66 


which has been construed to entitle the probationer to a 
‘thearing’’? Escoe vy. Zerbst, 295 U.S. 490, 494 (1935) ; see 
18 U.S.C. 3653, did not require ‘‘formal procedure . . . with 
respect to notice or specification of charges. . . .”? 287 U.S. 
at 222). Accord, Jianole v. United States, 58 F.2d 115 (C.A. 
8, 1932) (formal pleadings unnecessary to revoke proba- 
tion); see Moss v. United States, 72 F. 2d 30, 32 (C.A,. 4, 
1934). 

Of course, we agree that the requirement of an ‘‘effective 
appearance’’, Fleming v. Tate, 81 U.S. App. D.C. 205, 206, 
156 F’. 2d 848, 849 (1946) means that the parolee should have 
reasonable notice of the alleged violation or violations upon 
which the Board relies for the proposed revocation. Moore 
v. Reid, supra. ‘The question is simply whether there has 
been an abuse of discretion, and is to be determined in ac- 
cordance with familiar principles governing the exercise of 
judicial discretion.’’ Burns v. United States, 287 U.S. 216, 
222 (1932). 

The issue of whether a particular parolee has received 
reasonable notice of parole violation charges must de- 
pend upon the particular facts of the ease. For ex- 
ample, a parolee who is aware of the incident described 
in a charge, such as leaving his district without 
permission, may admit the charge or offer an explanation 
demonstrating that he is fully apprised of the specifics 
upon which the charge is based. In such a case, if the 
parolee or his counsel does not request more particular 
information, the parolee could not properly complain that 
he was not reasonably apprised of the charges. 

In none of the present cases did the amended complaint, 
which in each case was prepared by counsel, claim that at 
the initial hearing provided by the Board there was inade- 
quate notice of the charges. (J.A, 1-4; 71-74; 86-89; 126- 
130). If anything, the record reflects the contrary. Neis- 


5°Tn each case, the amended complaint alleged only that the 
appellant “was given inadequate advance notice of the time and 
place of the hearing.” (J.A. 2, 72, 87, 127). On these appeals, 
appellants do not contend that the rehearings which they were 
offered were defective in this respect. 
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wenter was charged with theft, loss of employment because 
of absenteeism, leaving the district without permission, 
contributing to the delinquency of a minor, and breaking, 
entering, and larceny. (J.A. 7-8). Ina preliminary state- 
ment to a caseworker at the Lewisburg Penitentiary, he 
admitted that he had committed each violation with the ex- 
ception of the theft charge, and, indeed, explained the 
incidents in considerable detail (J.A 8-10). Before the 
Board member, Neiswenter also admitted all violations 
except the one relating to theft, and with respect to the 
theft charge indicated that he knew the basis of the charge. 
(J.A. 7-8). Fitzpatrick, charged with violating the condi- 
tions of his parole by failing to submit reports for June, 
July, and August, 1959, failing to maintain contact with 
his probation officer, leaving his parole district without 
permission and issuing bad checks, indicated in unqualified 
terms both at his preliminary interview and at his hearing 
that the charges were correct. (J.A. 76-77). In the 
preliminary interview of Williamson, who was charged 
with issuing worthless and bad checks and leaving his dis- 
trict without permission, he admitted the latter charge and 
indicated familiarity with the incidents underlying the 
check charges (J.A. 92). 

With respect to the Jamison case we have pointed out 
that his complaint, like the complaints of Neiswenter, Fitz- 
patrick, and Williamson, did not allege failure properly 
to apprise him of the charges.** Moreover, the record 


*1 In their brief, appellants state that at Jamison’s original hear- 
ing the hearing officer could not specify the charges in detail be- 
cause he himself apparently had only the warrant to go by (Brief 
For Appellants, p.53). But, as we have indicated supra, p. 11,n, 13, 
there is a referral accompanying the warrant which contains a speci- 
fication of the charges. Appellants also state in their bricf that 
before the Board issued its decision following Jamison’s original 
hearing, “Jamison’s lawyer was informed by a member of the Board 
that it was considering a charge against him which had never been 
mentioned at the hearing.” (Brief for Appellants, p. 53). Appar- 
ently appellants refer to the fact that Jamison’s lawyer had keen 
advised that Jamison “had not been amenable to supervision,” 
Record of Personal Contact, 5/23/57. But this statement was 
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demonstrates that the rehearing which was offered 
contemplated, and the rehearing which was actually 
conducted provided for, reasonable notice to Jamison of 
the charges upon which the revocation proceeding was 
based. At the request of counsel, the Board provided 
detailed specification of the charges (Letter, Short to Isbell, 
Speiser and Muth, 2/9/62). With respect to the charge of 
leaving the limits of his parole supervision district without 
permission, the Board furnished all the dates upon which 
he was charged with leaving his district, the places to which 
it was charged he went, and the person from whom it was 
charged he should have obtained permission. Id., p. 1. 
In addition, the Board furnished counsel with a statement 
of certain evidentiary facts showing that Jamison had 
left his district.** With respect to the charge of associating 
with persons of criminal backgrounds, the Board provided 
the full names of such persons, the dates of the alleged 
associations, the manner and extent of the alleged associa- 
tions, and the addresses of the persons with whom he had 
allegedly associated, insofar as such addresses were known 
to the Board. Id., p. 2. With respect to the charge of 
passing worthless checks, the Board provided the names of 
the payees, the approximate date on which the checks were 
executed, the amount of the checks and the consideration 
to Jamison for the checks, in addition to other information. 
With respect to the charge of burglary, the Board furnished 
the year of the alleged burglary, the alleged victim, and 
the items of value which were alleged to have been wrong- 
fully taken. Id., p. 2. Although originally there was a 
charge of robbery, and the Board did not provide specifica- 
tions for this charge, the charge was dropped (B. Tr. 12), 


coupled with the advice that Jamison had left his district without 
permission, and obviously had reference to that charge, which was 
discussed at the hearing, 

52 The letter giving a bill of particulars stated: “In the latter 
part of 1956, he [Jamison] maintained a place of residence at 
Byhalia, Mississippi. A gas meter, listed in Jamison’s name, was 
placed at that residence.” Letter, Shore to Isbell, Speiser and Muth, 
2/9/62, p. 1. 
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and was not relied upon by the Board in revoking Jamison’s 
parole. To be sure, at one point in the hearing the Board 
member was asked to specify which Board Rule was claimed 
to have been violated by the alleged passing of worthless 
checks, and this was not done. But since the revocation was 
not based upon the passing of worthless checks (Summary, 
February 13, 1962, p.5), this could not have prejudiced Jami- 
son. See Deviny v. Campbell, 90 U.S. App. D.C. 171, 194 F. 2a 
876, cert. denied, 344 U.S. 826 (1952) (one reason insuffi- 
ciently alleged in notice does not invalidate all reasons suf- 
ficiently stated and proven). It is not the policy of the 
Board to withhold from the parolee the condition of parole 
which he is alleged to have violated. 

It should be emphasized that this is not a review of 
Jamison’s rehearing to determine whether error was com- 
mitted. The issue here is the procedure that would be 
followed generally by the Board in conducting rehearings. 
As we have noted, it is the policy of the Board to give the 
parolee a duplicate copy of the Board referral, containing 
a specification of the charges, at his preliminary interview 


at the penitentiary upon recommitment. 


E. The Administrative Procedure Act Does Not Impose 
Formal Hearing Requirements In Parole Revocation 
Proceedings. 


Section 7 of the Administrative Procedure Act is invoked 
by appellants in support of their contentions that they 
were entitled, at their appearances before the Parole Board 
on the parole-violation charges, to cross-examine witnesses 
against them (Brief for Appellants, p. 50); that the 
transcript of testimony and exhibits must constitute the 
exclusive record for decision (Zbid.),°4 and that the Board 
must bear the burden of proof (Ibid.).** Section 5 of the 
Administrative Procedure Act is invoked in support of the 
proposition that ‘‘timely notice of the matters of fact and 


3 Section 7(c), 5 U.S.C. 1006(c). 
4 Section 7(d), 5 U.S.C. 1006(d). 
55 Section 7(c), 5 U.S.C. 1006(c), (d). 
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law asserted’’ by the hearing agency must be given (Id. 
at p. 53),°* and that the convenience and necessity of parties 
and their representatives must be given due regard in fixing 
the time and place of the hearing (Id. at p. 58). 

The courts have uniformly held, without exception, that 
Sections 5 and 7 of the Administrative Procedure Act do not 
apply to Parole Board revocation hearings.*® Hiatt v. 
Compagna, 178 F. 2d 42 (C.A.5, 1949), affirmed by an 
equally divided Court, 340 U.S. 880 (1950) ; Moore v. Reid, 
142 F. Supp. 481 (D.D.C. 1956), reversed on other grounds, 
100 U.S. App. D.C. 373, 246 F. 2d 654 (1957) ; cf. Lesser v. 
Humphrey, 89 F. Supp. 474 (M.D. Pa. 1950) (Section 5 of 
the Administrative Procedure Act inapplicable to hearing 
before Good Time Board in Federal Penitentiary to deter- 
mine whether prisoner had violated prison rules); Wash- 
ington v. Hagan, 287 F. 2a 332, 334 (C.A. 3, 1960) (Section 
6 of the Administrative Procedure Act, 5 U.S.C. 1005, 
according the right to be represented by counsel, inapplic- 
able to parole revocation proceedings). 

The courts have expressed disbelief that Congress could 
have intended by the Administrative Procedure Act to im- 


*6 Section 5(a), 5 U.S.C. 1004(a). 


*7 Section 5(a), 5 U.S.C. 1004(a). Appellants also rely on Sec- 
tion 6(a), 5 U.S.C. 1005(a). 

*8 Appellants rely upon Section 6(a) of the Act, 5 U.S.C. 1005(a), 
only for the proposition that due regard shall be had for the con- 
venience and necessity of the parties in fixing the time and place 
of parole revocation hearings. It is apparent, however, that Sec- 
tion 5(a) is the sole provision which requires that such “due regard” 
be given with respect to the place of a hearing. Section 6 merely 
imposes a condition upon the speed with which an agency may act 
(“Every agency shall proceed with reasonable dispatch to conclude 
any matter presented to it except that due regard shall be had for 
the convenience and necessity of the parties or their representa- 
tives”). Since it is the place of the hearing which appellants con- 
tend is governed by the Administrative Procedure Act, Section 6 
is not pertinent here. In any event, Section 6 does not apply to 
parole revocation proceedings. Washington v. Hagan, 287 F, 2d 
332, 334 (C.A. 3, 1960). 
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pose its full-dress procedures on the Board. Hiatt v. 
Compagna, supra (‘‘The full dress procedures it requires 
would render it practically impossible for the Board to 
handle its business’’) ; Washington v. Hagan, supra (‘Nor 
can we believe that the Administrative Procedure Act, 5 
U.S.C.A. $1005, was ever intended to cover this kind of a 
case’’), This disbelief is rooted in the practical recognition 
that the Parole Board could not dispose of its case-load of 
more than 12,000 hearings of all kinds each year if it 
were required to conduct its violator hearings in accord- 
ance with the formal requirements of the Administrative 
Procedure Act. Compare Kennedy Name Plate Co. v. 
Commissioner of Internal Revenue, 170 F. 2d 196, 198, n. 
4 (C.A. 9, 1948), where the court supported its conclusion 
that Section 8(b) of the Administrative Procedure Act 
was inapplicable to Tax Court proceedings by noting the 
remarks of a Congressman during the revision of Title 28 
of the Code to the effect that “‘if §8 of the Administrative 
Procedure Act were to be held controlling it would be 
‘impossible for the Tax Court to function expeditiously 
enough to dispose of its average case load of more than 
5,000 cases a year,’ with the result that Congress would be 
required greatly to increase the number of judges unless 
the Court is to fall behind tragically in its disposition of 
cases.”’ 

The applicability of Section 5 of the Administrative 
Procedure Act—and consequently of Section 7 (see the 
introductory clause of Section 7, 5 U.S.C. 1006)—to any 
given administrative function or process depends upon 
whether that function or process is a ‘‘case of adjudication 
required by statute to be determined on the record after 


5° During the fiscal year ending June 30, 1960, the Board held 
12,640 hearings of all types, of which a substantial number were 
violator hearings. Annual Report of the Attorney General of the 
United States 416 (1960). In the fiscal year 1960, 1,016 effective 
warrants were issued for the arrest of parole violators and 670 
warrants for the arrest of mandatory release violators. Id. at 428- 
430. 


opportunity for an agency hearing,’’ within the meaning 
of the introductory clause of Section 5. 

We assume that the Board of Parole is an ‘‘agency”’ 
within the meaning of the Act.” And we may also assume 
for the moment, arguendo, that the parole-revocation pro- 
cess is an instance of ‘‘adjudication’’ within the definition 
of that term in the Act. Hence, the validity of appellants’ 
contention turns on whether Congress, in requiring that a 
parolee who is retaken under a parole violation warrant 
be given ‘‘an opportunity to appear’’ before the Board of 
Parole, a member thereof, or an examiner designated by 
the Board prior to revocation of parole (18 U.S.C. 4207), 
contemplated ‘‘adjudication * * * on the record after op- 
portunity for an agency hearing.’’ (Emphasis added) We 
believe that the legislative history of the Act (supra, pp. 
43-46) demonstrates conclusively that Congress contem- 
plated no such adjudicatory process resulting in a decision 
based on a record. The discretionary power to revoke 
or modify parole which is conferred upon the Board by 
18 U.S.C. 4207 shows that Congress contemplated a de- 


cision based, not upon the record made at the time of the 
parolee’s appearance before it, but upon a judgment as- 
sessing the parolee as an individual. Consistent with its 
underlying broad, humane purpose of individualizing pun- 
ishment, Congress intended that the parolee’s entire life— 


Section 2(a) defines “agency” as “each authority (whether 
or not within or subject to review by another agency) of the Gov- 
erment of the United States other than Congress, the courts, or 
the governments of the possessions, Territories, or the District of 
Columbia,” 5 U.S.C. 1001(a). But the Board of Parole is not once 
mentioned in the voluminous legislative history of the Act (see 
Wong Yang Sung v. McGrath, 339 US. 33, 36-40) as being subject 
to the Act’s provisions (unlike a host of other agencies which are 
referred to by name as being generally covered by the Act). 

61 “Adjudication” is defined as “agency process for the formula- 
tion of an order.” 5 U.S.C. 1001(d). “Order” is defined as “the 
whole or any part of the final disposition (whether affirmative, 
negative, injunctive or declaratory in form) of any agency in 
any matter other than rule making but including licensing.” Ibid. 


not one small segment revolving about an alleged parole 
violation—should be considered.” 

Thus, in order to determine whether to revoke parole, 
even where it is convinced that there has been a violation, 
the Board may wish to consult the prison file, which will 
include documents bearing upon every aspect of the pa- 
rolee’s life—reports dealing in intimate detail with his 
physical, mental and emotional makeup, his family history, 
his neighborhood environment, his education and religion, 
his financial condition, his arrest record. Sce Williams v. 
New York, 337 U.S, 241, 250, n. 15 (1949), for the type of 
information contained in probation reports. It would be 
manifestly improper, and in complete derogation of the 
functions of the Board, for such material to be publicly 
displayed. In short, the adjudication by the Board is not 
required by statute to be made ‘‘on the record.” 

There is no implication in the decisions of this Court, 
as appellants contend, that ‘‘revocation of parole must 
be based upon the ‘record’ of the revocation hearing’’ 
(Brief for Appellants, p. 51). While the Board’s decision 
cannot be arbitrary, United States ex rel. M. cCreary v. Ken- 
ton, 190 F. Supp. 689 (D. Conn. 1960), so long as there is 
some substantial evidence or information before the Board 
showing a violation, the courts will not interfere with the 
Board’s discretion. Freedman. v. Looney, 210 F. 2d 56 
(C.A. 10, 1954) ; Lopez v. Madigan, 174 F. Supp. 919 (N.D. 
Cal. 1959). It should be remembered that the Board does 
not have a prosecuting official to establish a case on a 
record in accordance with the rules of evidence. See Flem- 
ing v. Tate, where this Court disclaimed any intention of 
holding that a prosecutor was required. Application of 
the Administrative Procedure Act would be wholly in- 
consistent with this Court’s express disclaimer in Fleming 


See the letter from Paul J. Picher, U.S. Probation Officer, 
concerning Fitzpatrick: “Technically speaking, Fitzpatrick is in 
violation of the terms of his parole. However, it is my recom- 
mendation that no action be taken for the time being” (J.A. 69). 


that parole revocation hearings were to be formal in na: 
ture. 


F. Appellants Are Not Entitled To The Assignment Of 
Counsel To Represent Them At Their Revocation 
Hearings. 


Appellants claim the right to the appointment of counsel, 
basing this claim on the federal parole statute and the Fifth 
and Sixth Amendment. 


(1) The Statutory Claim 


a. Inasmuch as 18 U.S.C. 4207 does not explicitly pro- 
vide for the appointment of counsel, such a requirement 
may not fairly be read into the statute’s command that the 
parolee be given an ‘‘opportunity to appear” before the 
Board if to do so would conflict with the generally accepted 
view of the operation of parole systems. As we have shown 
supra, p. 52 et seq., the traditional view of parole revocation 
has never contemplated any sort of formal ‘trial?’ to 
determine whether parole should be revoked. 

Consistently with this view, and with the long-settled 
administrative practice, this Court has said that the statute 
does not require the appointment of counsel. Moore v. 
Reid, 100 U.S. App. D.C. 373, 376, 246 F. 2d 654, 657 (1957) 
(‘Though the Board need not assign counsel, it should 
make sure the prisoner knows ‘he may be represented by 
counsel.’’’ (emphasis added)). See also the opinion of 
the District Court in Moore v. Reid, 142 F. Supp. 481, 483 
(D.D.C. 1956) (‘‘There is no duty to appoint counsel’’), 
And see Reed v. Butterworth, 111 U.S. App. D.C. 365, 366, 
297 F. 2d 776, 777, n. 1 (1961). 

Similarly, when, like 18 U.S.C. 4207, the District of 
Columbia statute merely afforded parolees an “opportunity 
to appear’’ before the Board, without in terms granting 
the right to representation by retained counsel, this Court 


® This is nat a case in which the Constitution requires a hear- 
ing on the record. See supra, p. 52 et seq. Compare Wong Yang 
Sung v. McGrath, 339 U.S. 45 (1950). 
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said that it did not contemplate the assignment of counsel 
for indigents. Fleming v. Tate, 81 U.S. App. D.C. 205, 
206, 156 F. 2d 848, 849 (1946). Cf. Warden v. Palumbo, 
214 Md. 407, 413, 135 A. 2d 439, 442 (1957) ; State v. Boggs, 
49 Del. 277, 280, 114 A. 2d 663, 664 (1955). The Maryland 
and Delaware decisions cited above, while holding that 
the ‘‘opportunity to appear’’ granted by the respective 
state parole revocation statutes entitled a parolee to repre- 
sentation by retained counsel, indicated that the parole 
boards did not have to assign counsel to represent indigent 
parolees, 

b. The practice under the federal probation statute is 
relevant to our discussion. See Moore v. Reid, 100 U.S. 
App. D.C. 373, 246 F. 2d 654, 659, n. 15 (1957). 18 U.S.C. 
3653 requires that the probationer must be ‘‘taken before 
the court’’ prior to revocation of probation, and he is thus 
entitled, under the statute, to a hearing, Escoe v. Zerbst, 
295 U.S. 490 (1935). The statute, however, has been held 
not to require the appointment of counsel. Bennett v. 
United States, 158 F. 2d 412, 415 (C.A. 8, 1947), cert. denied, 
331 U.S. 822 (1947) ; see Gillespie v. Hunter, 159 F. 2d 410, 
411 (C.A. 10, 1947) ; Cupp v. Byington, 179 F. Supp. 669, 670 
(S.D. Ind. 1960). A fortiori the Parole Board, an adminis- 
trative agency, is not required to assign counsel pursuant 
to a statute granting nothing more than an ‘‘opportunity 
to appear’’ before the Board. 

Appellants cite cases which suggest that there might 
be some conceivable circumstances in which it would be 
an abuse of discretion not to appoint counsel for a proba- 
tioner. Kelley v. United States, 235 F. 2d 44, 45 (C.A. 4, 
1956) ; Bennett v. United States, 158 F. 2d 412, 415 (C.A, 
8, 1946). But the point is that normally there is no right 
to appointed counsel, and appellants have cited no case 
in which such an appointment was made. 

e. More fundamentally, a court has inherent power to 
appoint counsel, while the Board has none. There is even 
considerable doubt as to whether Congress would have 
the power to require attorneys to represent parolees at 
revocation hearings, inasmuch as Congress, as distinct 
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from the courts, does not stand in any special relation- 
ship to members of the bar which would authorize or justify 
such compulsion. Presumably Congress might create a 
public defender system for that purpose, but the Board, 
of course, could not do so under the existing statute. The 
fact that the statute is totally devoid of machinery to ef- 
fectuate a requirement that counsel be appointed is itself 
sufficient to compel the conclusion that the statute contains 
no such requirement. 

Appellants state that the Board ‘‘may make a working 
agreement with local bar groups, or hire a defense at- 
torney, or make application for assignment of counsel in 
the District Court for the district in which the revocation 
hearing is to be held.’? (Brief For Appellants, p. 68). 
But appellants posit a right to the appointment of counsel, 
not a right to an effort to enlist the voluntary assistance 
of a local bar group. The Board simply is not authorized 
or equipped with funds to hire defense attorneys.“ Nor 
would it be feasible for the Board to apply for assignment 
of counsel by the district court for the district in which 
the hearing is to be held. Assuming that such a court 
would have the power to appoint counsel in those cases 
in which it imposed sentence, the revocation hearing will 
more frequently than not be held at an institution which is 
not within the jurisdiction of the sentencing court. Serious 
questions of power and jurisdiction would arise if a court 
having no prior jurisdiction in the matter whatsoever, 
were to assign a lawyer to represent a parolee at a revo- 
cation hearing. Moreover, since the District of Columbia 
is the only jurisdiction in which it has been held that there 
is a right to appear by counsel at all—other jurisdictions 
having ruled to the contrary, Washington v. Hagan, 287 
F. 2d 332 (C.A. 3, 1960); Poole v. Stevens, 190 F. Supp. 
938 (E.D. Mich. 1960); United States ex rel, McCreary v. 
Kenton, 190 F. Supp. 689 (D. Conn. 1960) ; Lopez v. Madi- 


* Revocation hearings are conducted simultaneously throughout 
the country at the various federal penal institutions. Accordingly, 
not one but several defense attorneys would be required. 
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gam, 179 F’, Supp. 919 (N.D. Cal. 1959)—as a practical mat- 
ter the courts in jurisdictions within which federal peni- 
tentiaries are located would not assign counsel in any 
event. 


The Board’s lack of power to appoint counsel clearly 
differentiates these cases from cases such as Shioutakon 
v. District of Columbia, 98 U.S. App. D.C. 371, 236 F. 2d 
666 (1956), where this Court held that the Juvenile Court 
Act requires the appointment of counsel in juvenile court 
proceedings, and McDaniel v. Shea, 108 U.S. App. D.C. 15, 
278 F. 2d 460 (1960), where this Court required the ap- 
pointment of counsel in a proceeding to revoke a juvenile’s 
probation. Both proceedings were conducted before a 
judicial tribunal empowered to appoint counsel. As the 
Court noted in Shioutakon, moreover, the legislative history 
of the Juvenile Court Act reflected ‘congressional under- 
standing that alleged delinquents would be represented by 
counsel.’’ 98 U.S. App. D.C. at 374, 236 F. 2d at 669. And 
both eases involved proceedings against a minor who by 
his status was in special need of legal assistance. 


(2) The Constitutional Claim 


a. It is equally clear that there is no constitutional right 
to appointed counsel in either parole or mandatory release 
revocation hearings. As we have pointed out supra, p. 
52 et seq., it has long been settled in this Court and elsewhere 
that the rights of a parolee are statutory, and are not de- 
rived from the Constitution. This Court has said specifi- 
cally that in revocation cases there is no constitutional right 
to appointed counsel, Fleming v. Tate, 81 U.S. App. D.C. 
205, 156 F. 2d 848, 849 (1946). (‘It is not necessary that 


In Shioutakon, moreover, the Court cited the Juvenile Court 
Rules regarding written demands for jury trial, the exercise of 
peremptory challenges, written requests for instructions and writ- 
ten motions for new trial or in arrest of judgment, stating that 
“... an intelligent exercise of the juvenile’s rights under the Act 
and the Rules clearly requires legal skills not possessed by the 
ordinary child under 18.” 98 U.S. App. D.C. at 375, 236 F. 2d 
at 670. 


counsel be assigned, as the requirement here is not juris- 
dictional’’); Moore v. Reid, 100 U.S. App. D.C. 373, 246 
F, 2d 654, 657 (1957) (‘‘* * * the Board need not assign 
counsel * * *’’).*° See also Washington v. Hagan, 287 F. 2d 
332 (C.A. 3, 1960) ; Hiatt v. Compagna, 178 F. 2d 42 (C.A. 
5, 1949), affirmed by an equally divided Court, 340 U.S. 880 
(1950) ; compare Poole v. Stevens, 190 F. Supp. 938 (E. D. 
Mich, 1960) ; Hock v. Hagan, 190 F. Supp. 749 (M.D. Pa. 
1960); Lopez v. Madigan, 174 F. Supp. 919 (N.D. Calif. 
1959) ; United States ex rel. McCreary v. Kenton, 190 F. 
Supp. 689 (D. Conn. 1960); cf. Martin v. Warden, 182 F. 
Supp. 391 (D. Md. 1960) ; State v. Meyer, 228 Minn. 236, 37 
N.W. 2d 3 (1949). The same rule prevails in probation 
revocation hearings, despite the fact that they are con- 
ducted by the judiciary. Gillespie v. Hunter, 159 F. 2d 410 
(C.A. 10, 1947); Bennett v. United States, 158 F. 2d 412 
(C.A. 8, 1947) ; Cupp. v. Byington, 179 F. Supp. 669 (S.D. 
Ind. 1960) ; cf. Escoe v. Zerbst, 295 U.S. 490 (1935); Burns 
v. United States, 287 U.S. 216 (1932). 


This unbroken line of cases is not undermined by the 
decisions of the Supreme Court in Griffin v. Illinois, 351 
U.S. 12 (1956), or Smith v. Bennett, 365 U.S. 708 (1961).°7 
In both cases the consequence of indigence was inability 
to be heard in a court of law—a wholly different matter 
from the refusal to appoint counsel in a parole revocation 
hearing, where every parolee has the right to appear and 


In Clark v. Stevens, Civil Action No, 20307, E.D. Michigan, 
decided October 12, 1960, Judge Levin, in an unreported opinion, 
specifically held that there is no constitutional right to appointed 
counsel at a mandatory release revocation hearing. This decision 
was affirmed on the reasoning of the District Court. Clark v. 
Stevens, 291 F. 2d 389 (C.A. 6, 1961). 

In Griffin, the Court held that an Illinois requirement barring 
an appeal of certain types of alleged errors occurring in state 
criminal trials unless the defendant could afford a transcript was 
unconstitutional under the due process and equal protection clauses 
of the Fourteenth Amendment, as applied to indigent defendants. 
And in Smith, the Court applied the Griffin rule to an Iowa re- 
quirement that prisoners seeking release in state courts by habeas 
corpus must pay a filing fee. 
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make his own defense, whether or not he has an attorney. 
See Comment, 25 U. Chi. L. Rev. 161, 171 (1957) ; Note, 
55 Mich. L, Rev. 413, 420 (1957). The Supreme Court has 
continued since Griffin to treat even state non-capital 
criminal cases under the rule of Betts v. Brady, 316 U.S. 
455 (1942), i.e. that the appointment of counsel is not gen- 
erally required. See Carnley v. Culver, No. 158, O.T. 1961, 
decided April 30, 1962; McNeal v. Culver, 365 U.S. 109 
(1961) ; Cash v. Culver, 358 U.S. 633 (1959). Griffin and 
Smith, moreover, involved criminal prosecutions and the 
ultimate remedy—habeas corpus—for testing detention, 
and are inapplicable to proceedings of a different nature.” 
Similarly, counsel need not be appointed, as a matter of 
right, in denaturalization cases in district courts, United 
States v. Vander Jagt, 135 F. Supp. 676, 679 (W.D. Mich., 
1955), or in administrative deportation hearings, see 
United States v. Witkovich, 140 F. Supp. 815, 819 (N.D. II., 
1956), although deportation may result in the loss “of all 
that makes life worth living’’, Bridges v. Wizxon, 326 U.S. 
135, 147 (1945); Ng Fung Ho v. White, 259 U.S. 276, 284 
(1922). 

b. Insofar as appellants’ claim rests upon the Sixth 


To be sure, the Supreme Court recently asked counsel to 
present argument on the question whether Betts v. Brady should 
be reconsidered. Gideon v. Cochrane, 30 U.S.L. Week 3375 (June 
4, 1962) (No. 890 Misc., 1961 Term; transferred to appellate docket 
as No, 1011; renumbered No. 155, 1962 Term). But this does not 
render the case “moribund,” as appellants suggest (Brief for Ap- 
pellants, p. 66). Betts v. Brady is now the law, and may well 
remain the law. 

®° It could not, of course, be successfully contended that the 
due process clause of the Fifth Amendment requires that all finan- 
cial inequalities be removed. Even in federal criminal trials, where 
counsel is appointed by command of the Sixth Amendment, the 
Government does not finance important expenses of defendants 
unable to afford them. See Note, Aid for Indigent Litigants in the 
Federal Courts, 58 Colum. L. Rev. 832, 835, 837 ( 1958) ; compare 
United States ex rel. Smith v. Baldi, 344 U.S. 561 (1953) ; McGarty 
v. O’Brien, 180 F. 2d 987 (C.A. 1, 1950), cert. denied, 339 U.S. 966 
(1950) ; United States v. Brodson, 241 F. 2d 107 (C.A. 7, 1957), 
cert. denied, 354 U.S. 911 (1957). 


80 


Amendment, it is plainly without merit. The Sixth Amend- 
ment simply requires that ‘‘[i]n all criminal prosecutions, 
the accused shall enjoy the right... to have the Assistance 
of Counsel for his defence’? (Emphasis added). A revoca- 
tion proceeding is not a ‘‘criminal prosecution’’ within the 
meaning of the Sixth Amendment. See Washington v. 
Hagan, 183 F. Supp. 414, 416 (M.D. Pa. 1960, affirmed, 287 
F. 2d 332 (C.A. 3, 1960) (‘¢A revocation hearing is not a 
trial, nor indeed is it primarily concerned with the com- 
mission of an offense’’). See also, United States ex rel. 
McCreary v. Kenton, 190 F. Supp. 689 (D. Conn. 1960). 
And see Fleming v. Tate, 81 U.S. App. D.C. 205, 206, 156 
F. 2d 848, 849 (1946), affirming, 63 F. Supp. 961 (D. D.C.). 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ments of the District Court shoud be affirmed. 


Burke MarsHati, 
Assistant Attorney General, 


Davin C. AcHEson, 
United States Attorney, 


Harotp H. Greene, 
Davip Rusry, 


Attorneys, 
Department of Justice, 
Washington 25, D.C. 


SEpreMsBER 1962. 


BO S. GOVERNMENT PRINTING OFFICE: 1962 630500 20 


REPLY BRIEF 


In the 
UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


Nos. 17,041, 17,042, 17,043 and 17,059 


JOHN T. NEISWENTER, et al., Appellants, 


Vv. 


RICHARD A, CHAPPELL, Chairman, United States 
Board of Parole, et al., Appellees 


Appeals From Judgments of the United States District Court 
for the District of Columbia 


Lawrence Speiser 
Of Counsel: c/o American Civil Liberties 
Union 

Richard S. Arnold 1101 Vermont Avenue, N. W. 

Mark A. Weiss Washington, D. C. 

Covington & Burling 

701 Union Trust Building David B. Isbell 

Washington 5, D. C. 701 Union Trust Building 
Washington, D. C. 


Robert J. Muth 
701 Union Trust Buiiding 
Washington, D 


Attorneys for papeiaunte 
Appointed by the Court of Appeals 


We believe that most of the matters discussed in 
the Board's long and erudite brief have been anticipated 


and dealt with in our brief on the merits. However, the 


Board's brief does raise a few new points which warrant 


reply; and, more importantly, the whole course of the 
Board's argument is permeated by certain fundamental falla- 
cies which require comment. 

As we understand the Board's main contentions, 
they are, first, that parolees and mandatory releases have 
no procedural rights whatever in connection with revocation 
proceedings, beyond what the Board in its own unfettered 
discretion may see fit to accord them; and, second, that 
the Board's revocation hearings are in fact procedurally 
fair in all respects. Both propositions are demonstrably 
erroneous. 

The contention that parolees have no procedural 
rights appears repeatedly in the Board's brief, in various 
forms. Sometimes it is argued, with a heavy emphasis on 
history, that parole is a matter of grace and not of right, 
and that revocation hearings are a kind of accidental feature 
of the parole system, serving no serious fact-finding func- 
tion (Brief for Appellees, pp. 36-41). At other times it is 
argued that revocation hearings involve two quite different 
determinations by the Board: one as to whether the condi- 


tions of parole have been violated, and the other as to 


wows 


whether parole should be revoked; and that at least the second 
of these determinations requires the exercise of discretion, 
unlimited by procedural safeguards (Tals Dp. 14 n, 20, pp. 
49-50, p. 52 n. 38). Again, it is suggested that appellants 
are seeking a "formal hearing with all the normal incidents 
of a trial" (Id., p. 43; see also id., pp. 22, 42, 46, 
65) -- a manifestly absurd result, to which the only 
alternative, it is suggested, is an unregulated confronta- 
tion with none of the incidents of a trial. Pinally, the 
Board argues repeatedly that to grant appellants the pro- 
cedural safeguards they seek would raise insuperable practical 
difficulties (Id., pp. 33, 47, 49, 60-61, 64-65, 715 76) 
All of these arguments share the fatal fault that 
any contention that parolees have no procedural rights in 
revocation proceedings necessarily flouts the decisions 
of this Court which hold the contrary. Thus, it is of 
historical interest that more than 20 years ago doctrinal 
difficulty was encountered in explaining why parole 
revocation hearings were held at all (Id., Pp. 41). But 
this does not change the fact that Congress, in specifying 
that a parolee be given an "opportunity to appears has 
required that a hearing be held. Nor does the studious 
analysis of legislative history -- essentially showing that 


Congress gave little thought to the requirement of a hearing 


SoBe 


when it enacted the parole statute (Id.. pp. 43-46) -- 
detract from the weight of this Court's rulings that such 
hearings are to be genuine hearings, even if informal ones, 
in which certain fundamental procedural safeguards are 
required, not as mere formalities, but as assurances of 
fairness and accurate fact-finding. 

The Board also argues that in determining whether 
to revoke a parole it performs a discretionary as well as 
a fact-finding function. This may well be true. However, 
the Board proceeds to argue from this premise, (1) that to 
the extent that a parolee is subjected to the discretionary 
actions of the Board he is entitled to no procedural rights 
-- and specifically, that all documents relating to its 
exercise of discretion are entitled to confidential treat- 
ment (Id., pp. 49-50); and (2) that insofar as the parolee is 
subjected to the Board's fact-finding function, he is not 
entitled to any procedural rights either, although the 


Board's "policy" may permit him access to documentary evi- 


dence (Id., p. 14 n. 20, p. 52 n. 38). There are several 


difficulties with these arguments. 

In the first place, the mere fact that a document 
may relate to a matter other than whether the parolee 
committed a technical violation of the rules does not 


mean that there is any valid reason for the documents 


Nhe 


not being disclosed to the parolee. There is simply no 


rational connection between this premise and this conc lu- 
sion. Moreover, there is no support beyond its own state- 
ment that documents in the Board's files are in any sense 
confidential. Appellee Reed stated in the Samson hearing 
that the Board's records were confidential "py order of the 
Attorney General" (B. Tr. 26), but the only authority for 
this statement cited in tne Board's brief is the Board's 
own subsequently issued, and in this respect self-serving, 
regulations (Brief for Appellees, pp. 14, 19, 20). 

Further, with respect to the confidentiality of 
documentary evidence, the Board suggests an ana logy with 
the sentencing procedures of courts (Id., p. 52 n. 38). 
The argument appears to be that a court, in determining 
upon the sentence to be imposed, makes factual determinations 
concerning the prior history of the accused and then exercises 
its discretion in the light of these facts in pronouncing 
the sentence; and that, because it has been held that the 
accused does not have the right to be confronted with the 
information contained in sentencing reports seen by the 
Judge, parolees do not have the right to see the material 


*/ Worse still, it nowhere appears that the Board's new 
regulations, insofar as they attempt to classify informa- 
tion, are authorized by law. See 5 U.S.C. § 22 (1958); 
ef. 28 C.F.R. Part 0, Subpart T, 27 Fed. Reg. 5171-72 
{June 1, 1962). | 
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relied upon by the Board in either its fact-finding or 
discretional function (Ibid., see also Id., p. 49). The 
analogy is false. A proper analogy would, of course, 
compare the Board's fact-finding function to the trial of an 
indictment, and only the discretionary function of the Board 
to the role of the court in pronouncing sentence. Moreover, 
to the extent that a court may have access to confidential 
information in determining sentences it can be expected that 
the court is better able, because of training and experience, 
to assess the facts contained in such material than is an 
administrative agency such as the Board. 

The Board's argument that it need supply no pro- 
cedural safeguards is not bolstered by insisting that the 
Board cannot conduct a "formal hearing with all the normal 
incidents of a trial" (Id., p. 43), or one which bears the 
"accoutrements of a formal trial" (Id., pp. 42,46), ora 


"full-dress hearing" (Id., p. 46), or "formal, trial-type 


proceedings" (Id., p. 65). The thrust of this argument 


appears to be that since a full-dress hearing is manifestly 
absurd or impossible, no formal hearing at all is required: 

in other words, the Board seems to urge that in the area of 
procedural safeguards, the rule is all or nothing. Appellants, 
of course, are not claiming a hearing with all the accoutre- 


ments of a formal trial. Among other things, they are not 
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claiming any right to a jury, to sworn testimony, to a 


burden of proof beyond reasonable doubt, to formal rules of 
evidence. They do contend, however, that they are entitled 
to what this Court has called "fundamental procedural safe- 
guards." The safeguards they claim -- the right to be 
mePEssenee by counsel, the right to be advised of the 


charges, the right to confront and examine adverse 


*/ It is true, as the Board in its brief points out, that 

n none of these four cases did the complaint specifically 
allege a lack of formal, detailed notice of the charges of 
parole violation. Indeed, not until it became apparent that 
a rehearing was actually to be held for Jamison ,' did the 
matter of notice of charges take on substantial significance. 
At that point, however, the question of notice of charges 
did become an issue, for two reasons: First, because the 
specification of charges given to Jamison's attorney before 
his hearing, though quite satisfactory in its detail, was 
manifestly inadequate in its timing, coming as it did one 
day before the actual conduct of the hearing, and almost 

five years after his original arrest (See Brief for Appellants, 
p. 309. Second, and perhaps more fundamentally,;| the Jamison 
record showed the extreme flexibility of the Board's charges 
of parole violation. This flexibility suggests not so much 
a failure of the Board to inform the parolee of the charges 
against him as a failure of the Board to decide what it is 
charging -- which, in turn, reflects a still more fundamental 
failure to treat the charges as having an important role in 
revocation proceedings (See id., pp. 53-54). 


Although the issue of notice was not explicitly raised 
in their complaints, appellants submit that the heart of the 
issue was nonetheless raised by the allegation, in each of 
their complaints, that they were denied the right to see the 
evidence against them. If, however, the Court considers 
that the issue of notice is not properly before it, appellants 
urge that the Court should nonetheless consider the Board's 
treatment of the charges in the Jamison record as eloquent 
evidence of the Board's approach to revocation proceedings. 
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witnesses and evidence, and the right to present witnesses 
on their own behalf -- are, of course, a portion, but only 
a limited portion of the full array of accoutrements of a 
formal trial. Even as to these rights, moreover, appellants 
do not ask for all the formality of a trial. 

The Board's contention that parolees have no 
procedural rights in revocation proceedings is also expressed 
in a number of different appeals to pragmatic considerations. 
Thus, the Board variously asserts that if it accorded the 
rights claimed by appellants, thousands of extended hearings 
would have to be held (Brief for Appellees, p. 71); all 


prisoners whose parole has been revoked prior to Butterworth 


would be released (Ta. Pp. 33); the entire parole supervision 


system would be disrupted (Id., pp. 64-65); it would be 
impossible to obtain necessary information from inside 
informers like the wives and parents of parolees (Tdiss Pp. 
49); necessary funds are not available (Id., pp. 64, 65, 
76), ete. The first, and simplest, answer to these argu- 
ments is that they are irrelevant: if parolees are entitled 
to fundamental procedural safeguards, then their rights are 
not defeated by the practical difficulties of providing 
those safeguards. The arguments also make a number of 
assumptions about practical consequences which are supported 


neither by the record nor by reason. For example, there is 


-8. 


no reason to believe that even if the Board were required 
to accord the procedural safeguards claimed by these 


appellants, every parolee retaken on a warrant would there- 


| 
after request the full hearing to which he was entitled 


(See Id., pp. 47, 71). 

Finally, the Board's appeal to considerations of 
practicality, like its contention that appellants are claim- 
ing all the "accoutrements of a formal trial," seeks to 
present the Court with an all-or-nothing choice which obscures 
the real alternatives which are at issue. Thus, for example, 
the Board contends that if in order to facilitate attendance 
of witnesses, hearings were required to be held at the 
places where parolees are actually arrested on parole 
violators' warrants, this would impose an "insurmountable 
burden" upon the Board's operations (Id., pp. 64-65). The 
only alternative, the Board's argument implies, is to have 
the parole revocation hearing, as at present, in whatever 
penitentiary the parolee happens to be sent to. In thus 
bouncing from one extreme to the other, however, the Board's 
argument elides such possible practical compromises as 
holding the hearing in that penitentiary which is nearest 
to the place of parole violation. 

The other principal thread of the Board's argu- 


ment is the contention that the parole revocation hearings 
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actually held by the Board provide all the procedural 
assurances of fairness that can reasonably be asked. A 
fundamental problem with this argument, however, is that 
the policies of the Board as they are represented in the 
Board's brief find little support in the record. Indeed, 
at some points the Board's professions flatly contradict 
its practices as shown in the record. Thus, in a truly 
breathtaking footnote at page 14 of its brief, the Board 
quotes Mr. Reed, one of its own members, and a former 
chairman of the Board, stating that the Board would weigh 
confidential information in deciding whether there had been 
a violation of parole. The footnote then states that the 
Board does not consider confidential information in deter- 


mining whether there has been a violation, and winds up 


with the statement that "thus, Mr. Reed's statement does 


not reflect true Board policy." Some conviction might be 
carried by these assertions if the Board's new regulations, 
issued while the present cases were pending on appeal, and 
self-serving in other respects, gave any indication that the 
Board's policy is as stated in the brief. ‘However, they 

do not. Similarly, at another point the Board's brief 
recognizes that appellee Reed declined in the Jamison 
hearing to specify the Board Rule charged to be violated by 


one of Jamison's alleged actions; and then blandly states 
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that what the Board member clearly did is "not the policy 


of the Board" (Id., p. 69). Again, the Board's new regula- 
tions are silent on the point. In several other places also 
the Board's brief makes statements about the Board's policies 
which, while not flatly contradicting the record, as in these 
instances, find no support in the record or in the Board's 
published regulations. 

Appellants submit that, despite the pious protesta- 
tions to the contrary in its brief, the Board's practices 
and policies must be judged by the record in this case, and 
by its own formally promulgated regulations. These make 
it amply apparent that the Board continues to view the 
parole revocation hearing as a mere formality, where it 
can make up its own rules as it goes along, and where its 
discretion is unfettered, not only in deciding the disposi- 
tion of individual cases, but in determining what rights 
will be granted to any given parolee. Appellants submit 
that something substantially more than this -- though 


*/ Thus, the Board states in its brief that its policy is 

to give parolees a duplicate copy of the referral which 

accompanies the warrant upon which they are arrested, which 

referral contains a specification of charges (id Pp. ll 

n. 13, p. 26, p. 67 n. 51); and that witnesses who are 

unable to appear at the penitentiary or in Washington for 

a Diese nite submit letters, statements or affidavits (Id., 
5). 
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palpably less than a "formal trial" -- is required by the 
Constitution, the statutes, and the decisions of this Court. 
* * % 
We feel obliged to bring to the attention of the 

Court a change in the situation of appellant Fitzpatrick, 
No. 17,042. On July 28, 1962, after our brief on the merits 
had been filed in the Court, he was released from imprison- 
ment again upon a new parole, and at this time he is still 
at liberty on parole. Inasmuch as appellant Fitzpatrick 
claims here that the Board's failure to offer him a legally 
sufficient parole revocation hearing before the expiration 
of his original sentence has deprived the Board of any 
further jurisdiction over him, we submit that this change 
in his status does not materially affect the posture of his 
case before this Court. 

Respectfully submitted, 

Tawrence Speiser. 
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[Filed July 21, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOHN T. NEISWENTER, JR., 
Box 20826, United States Penitentiary, 
Lewisburg, Pennsylvania, 


Plaintiff, 
Vv. 


RICHARD A. CHAPPELL, Chairman, 
United States Board of Parole, 

EVA BOWRING, EDWARD J. DONOVAN, 

JOHN B. HENRY, and GEORGE J. REED, 
Members, United States Board of Parole, 


Defendants. 


Civil No. 951-61 


Ne ee a a ae 


AMENDED COMPLAINT FOR DECLARATORY 
JUDGMENT AND INJUNCTIVE RELIEF 


1. This is an action for declaratory judgment and injunctive relief 
arising under the Declaratory Judgment Act, Title 28 U.S.C.A. § 2201, 
and under Section 10 of the Administrative Procedure Act, Title 5 U.S.C.A. 
§ 1009. : 

2. The plaintiff, John T, Neiswenter, Jr., is being held in the United 
States Penitentiary at Lewisburg, Pennsylvania, upon order of the United 
States Board of Parole (hereinafter referred to as the Board). 

3. The above-named defendant, Richard A. Chappell, is Chairman 
of the Board and the other above-named defendants are members of the 
Board. The Board is located in the H.O.L.C. Building, “ Indiana Ave- 
nue, N. W., Washington, D. C. 

4, On or about July 17, 1953, the United States District Court for 
New Jersey sentenced plaintiff to the custody of the Attorney General for 
a total of 10 years. 
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5. On or about October 23, 1959, plaintiff was released on parole. 

6. On or about September 18, 1960, plaintiff was arrested upon a 
warrant issued by the Board on July 5, 1960, alleging that plaintiff had 
violated his parole. Plaintiff has been in custody since said arrest. Sub- 
sequent to said arrest plaintiff was confined in the United States Peniten- 
tiary at Lewisburg, Pennsylvania, where he remains confined. 

7. On or about November 7, 1960, plaintiff was brought before a 
member of the United States Board of Parole, and a hearing was held to 
determine whether plaintiff's parole should be revoked. Without plain- 
tiff's consent said hearing was held in the United States Penitentiary in 
which plaintiff was then confined and not in the jurisdiction where any of 
the alleged acts of the plaintiff in violation of his parole occurred. 

8. (a) Plaintiff was not furnished counsel by the Board for said 
hearing nor was he offered counsel by the Board. 

(b) Plaintiff was not given an opportunity to obtain counsel for 
said hearing. 

(c) Plaintiff was not notified of his right to obtain counsel for 
said hearing. 

(d) Plaintiff had made no election not to have counsel at the 
hearing and had not waived his right to counsel at the hearing. 

9. (a) Plaintiff was given inadequate advance notice of the time 
and place of the hearing. 

(b) Plaintiff was not afforded compulsory process for the sum- 
moning of witnesses in his behalf. Nor was plaintiff given an adequate 
opportunity to obtain witnesses in his behalf or to present testimony and 
evidence in his behalf, 

(c) Plaintiff was not afforded the right to:confront and cross- 
examine witnesses against him. 

(ad) The hearing took only a few minutes. A stenographer was 


present and a transcript was made. No persons other than the Chairman 


of the Board, the plaintiff and the stenographer were present. 
(e) The evidence against plaintiff consisted of unsworn, hear- 
say statements which were not shown to plaintiff. 
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10. The procedures pursuant to which plaintiff's parole was re- 


voked denies plaintiff the right to a fair, meaningful and adequate oppor- 
tunity to appear as required by law and deprived plaintiff of rights guar- 
anteed to him by Sections 4201-07 of Title 18 of the United States Code, 
Title 18 U.S.C.A. §§ 4201-07, and by the Fifth and Sixth Amendments to 
the Constitution of the United States. 

11, Plaintiff was on or about January 6, 1961, notified of the pur- 
ported revocation of his parole and has since been confined at the United 
States Penitentiary at Lewisburg, Pennsylvania. 

12, Effective April 24, 1961, the Board adopted a rule which reads 
in part: 

"All prisoners in custody as violators previously given revocation 
‘hearings’ without being afforded the opportunity for representation 
by counsel shall be given an opportunity fora hearing with counsel." 

Pursuant to this rule, plaintiff who has filed with this Court an Affidavit 
of Poverty dated March 21, 1961, was on or about May 2, 1961, offered 
an opportunity for a revocation hearing with counsel. Said offer was not 
intended to be an offer by the Federal Government or any agency thereof, 
including the Board, to furnish or appoint counsel for plaintiff. Said offer 
did not fulfill the requirements of Section 4207 of Title 18 of the United 

States Code, 18 U.S.C.A. § 4207, or of the Fifth and Sixth Amend- 
ments to the Constitution of the United States. : 

13. Due to the length of time which has passed since September 18, 
1960, when plaintiff was arrested upon a warrant alleging violation of his 
parole, plaintiff cannot now be afforded, and pursuant to the Board's of- 
fer of on or about May 2, 1961, could not then have been afforded, the 
prompt and fair hearing required by the Fifth and Sixth Amendments to 
the Constitution of the United States, by Section 4207 of Title 18 U.S.C.A. 
§ 4207 and by Section 2.39 of the Regulations of the Board, 28 C.F.R. § 2.39. 

WHEREFORE, plaintiff respectfully prays that the Court: 

(1) Review the hearing and action of the Board in the above-named 

matter; | 
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Declare such hearing and action to be invalid; 

Issue a mandatory injunction against said Board offering that 
plaintiff be forthwith released from the United States Peniten- 
tiary, Lewisburg, Pennsylvania, and restored to freedom; 
Declare that since the purported revocation of plaintiff's parole 
ensued upon a failure of the Board to comply with constitutional 
and statutory procedural rights, the revocation was a nullity and 
that plaintiff is entitled to mandatory release from the custody 
of the Attorney General; 

As an alternative to the relief prayed for in Paragraphs (3) and 
(4) above, declare that the offer extended in or about May 2, 
1961, of an opportunity for a revocation hearing with counsel 
did not fulfill the requirements of the Fifth and Sixth Amend- 
ments to the Constitution of the United States and of Section 
4207 of Title 18 of the United States Code, 18 U.S.C.A. § 4207 
and was in violation of the Regulations of the Board of Parole 
in that said offer did not provide for the appointment of counsel 
and would not have afforded plaintiff a fair and lawful hearing, 
and issue a mandatory injunction against said Board ordering 
that plaintiff be afforded forthwith a hearing in accordance with 
the requirements of law. 

Grant such other and further relief as may be proper and ap- 
propriate. 


/s/ Lawrence Speiser 
c/o American Civil Liberties Union 
1612 Eye Street, N.W. 
Washington 6, D. C. 


Counsel for Plaintiff by 
Appointment of the District Court 


July 20, 1961 


[Filed July 21, 1961] 


STIPULATION OF FACT 
| 
It is stipulated by and between the undersigned, counsel for the 


parties to this action, as follows: 
The following rule was adopted by the United States Board of Parole 
and became effective April 24, 1961: 

"All federal prisoners who have been returned to custody as parole 
or mandatory release violators under a Board warrant shall be ad- 
vised that they may be represented by counsel at the revocation 
hearing provided that they arrange for such counsel in accordance 
with Board procedure. | 


"All prisoners in custody as violators previously given revocation 


"hearings' without being afforded the opportunity for representation 

by counsel shall be given an opportunity for a hearing with counsel." 

Pursuant to this rule, plaintiff John T. Neiswenter, Jr. was on or 
about May 2, 1961, offered an opportunity for a revocation hearing with 
counsel before a member of the United States Board of Parole. Said of- 
fer was intended to be and was clearly understood by all parties to be an 
offer for a hearing in which the plaintiff could be represented by counsel 
of his own choosing to be furnished, retained and paid for by plaintiff. 
Said offer was not intended to be an offer by the Federal Government or 
any agency thereof, including the United States Board of Parole, to fur- 
nish or appoint counsel for plaintiff. 


/s/ Lawrence Speiser 
Attorney for Plaintiff 


/s/ Eugene N. Barkin | 
Attorney for Defendant 


July 18, 1961 | 


[Filed Sept. 8, 1961] 


MOTION FOR SUMMARY JUDGMENT OR, 
IN THE ALTERNATIVE, MOTION TO DISMISS 


Come now the defendants by their attorney, the United States Attor- 
ney, and respectfully move the Court for an order granting a summary 
judgment in their favor on the grounds that no genuine issue as to any ma- 
terial fact exists as more particularly appears from the certified copies 
of official Bureau of Prisons documents which are attached hereto and 
defendants are entitled to a judgment as a matter of law. 

In the alternative, the defendants, by their attorney, respectfully 
move the Court for an order dismissing the complaint on the ground that 
the controversy from which the complaint arose is now moot. 


/s/ Burke Marshall 
Assistant Attorney General 


/s/ Eugene N. Barkin 
Attorney, Department of Justice 


/s/ David C. Acheson 
United States Attorney 
Of Counsel 


NOTICE 

Please take notice that the points of law and authorities in support 
of the foregoing Motion are attached hereto. The rules of the District 
Court for the District of Columbia require that if you oppose the granting 
of the said Motion, you shall, within five days after service upon you, or 
such further time as the Court may grant or the parties hereto agree 
upon, file a memorandum of the points of law and authorities upon which 
you rely in support thereof and serve a copy thereof upon counsel for the 
defendant. 


[Certificate of Service] 


/s/ Eugene N. Barkin 


[Filed Sept. 8, 1962] 
CERTIFICATE 
DISTRICT OF COLUMBIA, ss: 

I, James V. Bennett, Director of the Bureau of Prisons, Depart- 
ment of Justice, do hereby certify that I am acting as the administrative 
head of said Bureau of Prisons with official duties at Washington, D.C. 

I further certify that I have lawful custody of the records and files 
of the said Bureau, including the records of the United States Board of 
Parole pertaining to individual prisoners. : 

I further certify that the following attached instruments are exact 
copies of the original documents relating to John T. Neiswenter, dr.: 


herp iae fd of mandatory release revocation hearing qated Novem- 
ber 7, 1960; 


Preliminary statement of alleged mandatory release violation, 
dated September 30, 1960. | 


In Witness Whereof, I have hereunto set my hand and caused the 


seal of the Bureau of Prisons to be affixed this 1st day of September, 1961. 


/s/ James V. Bennett, 
Director, Bureau of Prisons 


[Filed Sept. 8, 1961] 
UNITED STATES BOARD OF PAROLE 
Transcript of Minutes 


Case ........... Neiswenter, John T., Jr. 
Register Number . . 20826-NE 


Institution U.S. Penitentiary, Lewisburg, Pa. 
Date November 7, 1960 
Present .......... John E, Henry, Member 
SUMMARY | 
John T. Neiswenter, Jr., was originally serving a 10 year sentence 
on a charge of mail theft and forging Government check. He was manda- 
torily released from this institution on October 23, 1959. 
Subsequent to his release, there was a charge of admitted theft, 
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loss of employment because of absenteeism, admitted leaving the district 
without permission, allegedly contributing to the delinquency of a minor, 
admitted breaking, entering, and larceny. 

During this interview, he admitted that al] the charges were correct 
with the except of the firgt one, "Admitted theft.'' He stated that there was 
nothing stolen, that these were items he wag supposed to have taken from 
hia mother's home. He further stated that he would like the Board to knaw 
that after his marriage, whigh had taken place about four months after his 
release, he had settled down and adjusted satisfactorily. He made a plea 
for reconsideration for mandatory release, stating that if he were released 
soon enough he might be able to save his marriage and he further stated 
that he had a job with a negn sign company, if granted release in the near 
future. 

There is no question about his having violated the terms of his man- 
datory release and it is recommended that it be revoked. Judging from 
his prior record, there ig ample time to consider re-release at a later 
date, 


[Filed Sept, 8, 1961] 


UNITED STATES DEPARTMENT QF JUSTICE 
Bureau of Prigans 
United States Penitentiary 
Lewisburg, Pennsylvania 


NEISWENTER, John T,, Jr. Reg.Noe. 30886-NE September 30, 1960 


PRELIMINARY STATEMENT OF ALLEGED MANDATORY RELEASE 
___ VIOLATION 


Q. You received a Mandatory Release from this institution, is that 
correct? A. Yes, on October 23, 1959. 

Q. Where did you live? A. When I went home I lived with my 
parents at 1119 Louis &., Camden, New Jersey until Neyember 27, 1959, 
at that time I took a trip into West Virginia. When I returned in early 
December I resided once again with my parents at that same addresa. I 
remained with them until l was married on February 18, 1960. At that 
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time my wife and I moved in with my sister and her husband, Mr. and 
Mrs. Edward Hans, at their home at 508 Hand St., Camden, New Jersey. 
We lived there about two weeks then moved with her to her present ad- 
dress which is 1939 Filmore St., Camden, New Jersey. My wife and I 
continued to live with her until early May when we moved to our own 
apartment at 568 Carson St., Camden, New Jersey. We maintained our 
own apartment until June 1, 1960 and then moved in with my parents again, 
for a week. We left their house after about a week and moved in with a 
friend of mine named Charles Dipree, in his house on Atlantic Avenue in 
Camden. | 


Q. Did you realize that your trip to West Virginia violated the terms 


of your Mandatory Release? A. Yes Idid. As a matter of fact when I 
left New Jersey with the married woman I traveled with, it was my inten- 
tion to jump parole. However, when we reached West Virginia we came 
back to New Jersey at her insistence in order to pick up her children. 
When we arrived back in New Jersey I was able to see things better and 
decided that I did not want to run all my life. Therefore, the next morn- 
ing I reported to my probation officer and reported the entire incident to 
him. | 

Q. Where were you employed during your release period? A. I 
first got a job about November 1, with the Esco Storm Door Co., on Chel- 
ton Ave., in Camden, New Jersey. I continued with them until November 
27, that day my supervisor told me I could either come in and work, or I 
could quit, and I quit. I then secured another job, about the first of Janu- 
ary, with Rodman Roofers on Rodman Ave., in Haddonfield, New Jersey. 
I worked there a few weeks until late January or early February. At 
that time I quit because I did not like the work. After this job, I worked 
at several odd jobs, until sometime early in March I was employed by 
the Lopez Neon Sign Co., at 416 Chestnut St., in Camden, New Jersey. I 
remained with them until sometime in May when I was fired because I 
took too much time off. After this job I did a few odd jobs, just enough to 
get by on, until the time of my arrest. : 
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Q. Did you have any other trouble with the law during this period? 
A. Yes, about the first of June my wife, my friend, and I went to Atlantic 
City taking my wife's young cousin with us. Her uncle feared that we had 
taken the young girl to Atlantic City for immoral purposes and lodged a 
complaint. While this was not true I was nevertheless charged with Con- 
tributing to the Delinquency of a Minor because the child was kept away 
from home overnight and missed school. 

Q. What were the final offenses for which you were arrested? 
A. I broke into several places in the Camden area taking both cash and 
small articles, which could be pawned. All totaled they were worth per- 
haps $300.00. My wife turned me in and I was arrested. 

Q. Do you realize that this was a violation of the condition of your 
Mandatory Release? A. Yes, I knew it was wrong at the time. 

Q. Do you have any further questions? A. No. 


You will be given a hearing by a member of the U. S. Board of Parole 
during the November meeting at this institute for them to determine, if you 
shall be recommitted. 

/s/ John T. Neiswenter, Jr. 


/s/ Charles E. Fenton, Jr. 
Caseworker 


[Filed Sept. 8, 1961] 


STATEMENT OF MATERIAL FACTS AS 
TO WHICH THERE IS NO GENUINE 
ISSUE, PURSUANT TO RULE 9(h) 


Defendants contend that there is no genuine issue as to the follow- 
ing material facts: 

1. On July 17, 1953, the plaintiff was sentenced to a term of ten 
years for mail theft and forging a government check by the United States 
District Court for the District of New Jersey. 
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2. On October 23, 1959, plaintiff was released on mandatory release. 


3. On September 18, 1960, the plaintiff was arrested upon a manda- 
tory release violator warrant issued by the defendants on July 5, 1960, 
and was committed to the United States Penitentiary, Lewisburg, Pennsyl- 
vania, 
4. On September 30, 1960, the plaintiff was interviewed by Mr. 
Charles E. Fenton, Jr., a caseworker at the said penitentiary. At this 
time he was informed of the charges lodged against him and advised that 
a revocation hearing would be held by a member of the United States Board 
of Parole during its November meeting at the penitentiary. | 

5. During this interview the plaintiff admitted that he violated the 
terms of his mandatory release. 

6. On November 7, 1960, a mandatory release Po hearing was 
held. : 

7. There is no indication that the plaintiff ever requested that wit- 
nesses be allowed to testify on his behalf at the revocation hearing. 

8. No adverse witnesses testified at the plaintiff's revocation hearing. 

9. The mandatory release was revoked on January 6, 1961. 

10. On May 2, 1961, plaintiff was offered another revocation hearing 

at which time he could be represented by counsel of his own choice. How- 
ever, he did not avail himself of this opportunity. : 


/s/ Burke Marshall 
Assitant Attorney General 


/s/ Eugene N. Barkin — 
Attorney, Department of Justice 


/s/ David C. Acheson 
United States Attorney 
Of Counsel 
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[Filed Sept. 8, 1961] 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 
OR, IN THE ALTERNATIVE, MOTION TO DISMISS 
eee eos No EN 


The pertinent facts are summarized in the attached statement of 
material facts and the certified copies of official Bureau of Prisons docu- 
ments as to which the defendants content there is no genuine issue. 

ARGUMENT 

The plaintiff contends that his mandatory release revocation hear- 
ing was violative of his constitutional and statutory rights because: 

1. He was not offered the opportunity to be represented by counsel 
at the said hearing. 

2. He was given inadequate notice of the time and place of the said 
hearing. 

3. He was not afforded compulsory process for summoning wit- 
nesses, nor was he given an adquate opportunity to obtain witnesses. 

4. He was not afforded the right to confront and cross-examine ad- 
verse witnesses. 

5. The evidence against the plaintiff consisted of unsworn, hearsay 
statements which he was not shown. 

The plaintiff concedes that he was offered another hearing with 
counsel about six months after the initial hearing. However, he asserts 
that this offer cannot correct the original error or moot this cause of 
action because: 

1. The offer to allow counsel without an offer to provide him with 
counsel is, as a matter of law, insufficient. 

2. A period of eight months passed from the date of arrest to the 
date of the offer. 

The plaintiff requests this Court to issue a mandatory injunction 
ordering his release and declare him to be no longer under the jurisdic- 
tion of the Board of Parole. He concludes he is therefore entitled to 
"mandatory release from the custody of the Attorney General." Alterna- 


tively, the plaintiff apparently requests this Court to order another 
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revocation hearing but only after the Government offers to provide coun- 
sel for him at such hearing. 

The Court of Appeals for this Circuit has already held that the right 
to counsel at a revocation hearing is based solely upon statutory construc- 
tion. Fleming v. Tate, 81 U.S. App. D.C. 205, 156 F.2d 848. As stated by 
Judge Prettyman in that case: 

The question is one of statutory construction. No constitutional 

right is involved, as parole is a matter of grace. | 


An Offer to Hold Another Revocation Hearing | 
With Retained Counsel Cures the Prior Error 


It is, of course, conceded that under the ruling in this Circuit, fail- 
ure to allow attorney representation at a revocation hearing is an error 
which undermines the validity of the revocation hearing. Robbins v. Reed, 

106 U.S. App. D.C. 51, 269 F.2d 242. However, there is no equitable 
or legal basis to maintain this error can never be corrected. 

The governing principles in this case are demonstrated by the pro- 
cedure followed upon a reviewing court's discovery of a procedural error 
in a criminal case. Thus, in the landmark case of Powell v. Alabama, 287 
U.S. 45, although the defendants were tried without counsel and 17 months 
later the Supreme Court reversed, it was not held that the original error 
could not be corrected but the Supreme Court merely remanded the case 
to the lower court and new trials were held. As the Court stated in Pol- 
lard v. United States, 352 U.S. 354, 362: 

Error in the course of a prosecution resulting in' conviction 
calls for the correction of the error, not the release of the accused. 

The rule that a procedural error in a proceeding under review does 
not foreclose a rehearing or retrial, clearly extends to administrative 
proceedings. In Federal Communications Commission v. Pottsville Broad- 
casting Company, 309 U.S. 134, 145, it was said: | 

But an administrative determination in which is imbedded a 
legal question open to judicial review does not impliedly foreclose 
the administrative agency, after its error has been corrected, from 


enforcing the legislative policy committed to its charge. 


14 


The principles set forth in the Pottsville case are even more compelling 
in this case. Here the Board had offered to correct its error pending 
judicial review. 

The same principle obtains where the procedural error is found in 
habeas corpus proceedings. Dowd v. Cook, 340 U.S. 206 (1951); Dorsey 
v. Gill, 80 U.S. App. D.C. 9, 148 F.2d 857 (1945), cert. denied, 325 U.S. 
890 (1945); Barry v. Hall, 68 U.S. App. D.C. 350, 98 F.2d 222 (1938). 
Since, under 28 U.S.C. 2243, the court is empowered to "dispose of the 

matter as law and justice require," the Supreme Court "has often 
delayed the discharge of the petitioner (on a writ of habeas corpus) for 
such reasonable time as may be necessary to have him taken before the 


court where the judgment was rendered, that defects which render dis- 
charge necessary may be corrected." Mahler v. Elby, 264 U.S, 32, 46, 
(1923); see, e.g., Rogers v. Richmond, 265 U.S. 534, 547-549 (1961); 
Douglas v. Green, 363 U.S. 192, 193 (1960). 


This well established principle has been followed by this Court on 
numerous occasions when it held that an offer to conduct a rehearing with 
counsel present would either moot the cause of action or correct the 
original error. Morgan v. Reed, No. 1208-60; Barnes v. Reed, No. 1259- 
60; Johnson v. Reed, No. 1109-60; Robinson v. Reed, No. 1581-60; Reneau 
v. Reed, No. 1908-60. i 

It is submitted that Glenn v. Reed, 289 F.2d 461, is not to the con- 
trary because that case was clearly decided upon its peculiar facts and 
in the exercise of the court's discretion. In that case the prisoner was 
arrested on charges said to be fabricated by a "jealous woman" who later 
recanted. Therefore, according to the complaint, there was no charge 
outstanding against the parolee at the time of revocation. In this case 
there is not even an allegation that the charge underlying the grounds for 
revocation have been withdrawn or have otherwise disappeared. On the 
contrary, in this case, plaintiff has admitted violating the conditions of 
his mandatory release. Therefore, the factual difference between this 
case and Glenn is obvious. It is clear that in Glenn the Court of Appeals 
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did not intend to make such a broad holding as would automatically cause 
the release of some 1,700 violators solely because they were not given 
the opportunity to be represented by counsel at their original revocation 
hearings, 

Accordingly, on August 16, 1961, in Whitling v. Reed, | Civil Action 
No, 625-61, where this question was raised, this Court concluded as a 
matter of law that: 

1. Failure to allow attorney representation at the om parole re- 


vocation hearing is an error which is corrected by the defendant's subse- 
quent offer of a rehearing with the opportunity of representation by coun- 
sel retained by the plaintiff. 

2. Glenn v. Reed, 289 F.2d 462 (1961) is not controlling in this case 
since that case was decided upon its peculiar facts and in the exercise of 


the court's discretion. 
The fact that the Government did not offer to pesuia the plaintiff 


with counsel does not render ineffective its offer to allow him to be rep- 
resented by counsel at a subsequent hearing. In Fleming v. Tate, supra, 
this question was raised and Judge Prettyman stated: : 
It is not necessary that counsel be assigned as the requirement 
here is not jurisdictional, The statute requires an “epeomnmtty 

to appear, no more. 

This language was very recently cited with approval in an opinion 
by the District Court for the Eastern District of Michigan which was adopt- 
ed by the Court of Appeals for the Sixth Circuit in its order filed on June 
9, 1961, in Clark v. Stevens, No. 14,426, F.2d. In the District 
Court opinion it was pointed out: | 

Nor can it be said that lack of an attorney because of indigence 
is so fundamentally unfair in a parole revocation proceeding as to 
be violative of ''due process." | 

There is attached for the convenience of this Court copies of the District 
Court and Court of Appeals opinions in the Clark case. | 
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The Plaintiff Received Adequate Advance 
Notice of the Time and Place of His 
Mandatory Release Revocation Hearing 


The official records of the Bureau of Prisons clearly disclose that 

on September 30, 1960, the plaintiff was advised that the revocation 
hearing would be held during the November meeting of the Board of Parole 
at Lewisburg, Pennsylvania. This interview was held 38 days prior to the 
mandatory release revocation hearing. It is submitted that this constitutes 
adequate advance notice, especially in view of the fact that the plaintiff has 
admitted violating the conditions of his mandatory release. 


The Board of Parole Is Not Required to Permit 
Witnesses, Allow Cross Examination and — 
Confrontation at Revocation Hearings nor Must It 
Rely upon Legally Admissible Evidence 


The plaintiff complains that he was not afforded compulsory process 
for summoning witnesses on his behalf nor was there adequate opportunity 
to obtain voluntary witnesses. He also takes issue with the fact that he 
did not have an opportunity to cross-examine or confront adverse witness- 
es and that the evidence against the plaintiff consisted of unsworn, hear- 
say statements which he was not shown. 

First, there is no indication in the record that the plaintiff request- 
ed and was refused the opportunity of presenting witnesses on his behalf. 
In view of his admitted violations the futility of such testimony is obvious. 
Likewise, the failure to have the opportunity to confront and cross-examine 
witnesses would not prejudice the plaintiff. 

It should also be noted that the Board of Parole itself does not have 
the power to take oaths, subpoena witnesses, or pay witness fees. Conse- 
quently, it is not possible for the Board to afford the plaintiff the afore- 
mentioned procedures even if it were so inclined. The failure of the Con- 
gress to grant such powers to the Board of Parole is based upon recogni- 
tion of the fact that the grant or revocation of parole is to be based upon 
an evaluation of whether a prisoner is a good or bad risk to society. That 
decision is a problem of rehabilitation and the progress of such attempts 
must be measured, not by legal rules, but by those who are charged with 
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administering the program. Washington v. Hagan, 287 F.2d 332. 

Further, the federal parole statute does not require the Board of 
Parole to permit the appearance of witnesses on behalf of ‘the alleged 
parole or conditional release violator at a revocation hearing. That 
statute (18 U.S.C. 4207) simply provides that the parolee m, . . shall be 
given an opportunity to appear before the Board, a member thereof, or 
an examiner designated by the Board." It does not provide that he shall 
be given an opportunity to appear with witnesses. Nor was this the con- 
gressional intent. 

Since the enactment of the first federal parole statute in 1910, 4/ 
the Parole Board has uniformly followed informal, non-judicial proce- 
dures. The appearance of the parolee or conditional releasee at a vio- 
lator hearing consists of an interview with a Board member or exam- 
iner, at which the alleged violator gives his version of the circumstances 
leading to the issuance of the warrant. At the same time he may present 
sworn or unsworn statements in his behalf. 2/ Although Congress has 
amended the federal parole laws several times since 1910, it has not taken 
issue with this construction of Section 4207 by the Board. : 

The United States Board of Parole consists of eight members, 3/ 
all of whom conduct hearings at federal penal institutions on a rotating 
basis. During the fiscal year ending June 30, 1960, the Board held 12,640 
hearings of all types, — a substantial number of which were violator 


=i Sea are 
a 36 Stat. 820, approved June 25, 1910. 


2/ The Board's new rules, effective January 15, 1961, provide for 
Washington review hearing, and further provide that in the case of a pos- 
sible revocation of parole or mandatory release "an attorney, relative 
or other interested person may appear by appointment, before the Board 
at any time." Rules of the United States Board of Parole (1961). 


3/ 18 u.S.C. 4201. 


4/ Annual Report of the Attorney General of the United States (1960) 
416. The Report states that this figure represents an increase of "al- 
most a thousand over the number held the previous year,"" and that "*(i)t 
is anticipated that the number (of hearings) will continue to increase by 
approximately a thousand in each of the two years just ahead. " Ibid. 
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hearings — 

In creating an eight-man Board to deal with such a quantity of cases, 
Congress could hardly have intended that it should be required to hear wit- 
nesses at these hearings. Such a requirement, significantly, could not be 
limited to a hearing of the parolee's witnesses. Since an arbitrary revo- 
cation is judicially reviewable, McCreary v. Kenton, 190 F. Supp. 689 (D. 
Conn. 1960), the Board could not with impunity rely simply upon the re- 
port of a Probation Officer to offset the testimony of the parolee's wit- 
nesses. Rather, to avoid incurring judicial determinations of arbitrary 
revocation, it would be forced to produce witnesses of its own. Such pro- 
cedures would closely resemble full-dress adversary proceedings and 
would be so time-consuming as to render it impossible for the Board ade- 
quately to dispose of its caseload. 

Had Congress intended such procedures to be followed, moreover, 
it surely would have given the Board the power to take oaths, to subpoena 
witnesses, and to pay witness fees. It is inconceivable that Congress could 
have intended to permit Board determinations revoking parole to be upset 
by courts because of its failure to follow certain procedures without, at 
the same time, conferring upon the Board the power to put such procedures 
into effect. 

Other factors in addition to the foregoing compel the inference that 
Congress did not intend to require the Board to permit witnesses at pa- 
role revocation hearings. Surely Congress could not have contemplated 
that probation officers, who are court-appointed, and whose primary func- 

tions include serving the court in matters involving probation and 
presentence investigations, would have to forsake these functions to travel 
from one federal penal institution to another, giving testimony in revoca- 
tion cases involving prisoners who previously had been under their super- 
vision. 


5/ 1,016 effective warrants were issued for the arrest of parole vio- 
lators and 670 for the arrest of conditional release violators in 1960. Id. 
at 428-30. 
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To encompass all the procedures suggested as required by the plain- 
tiff would result in a hearing which would not only be contrary to the basic 
purpose and philosophy of revocation hearings but would result in precise- 
ly the situation which was specifically rejected in Se v. Tate, supra, 
where the court said, inter alia: 

Appellant urges that counsel would convert the hearing into a 
legal battle; .. . that the hearings would be prolonged; that it would 
follow if the prisoner had no counsel at attorney would have to be 


assigned him; that the rules of evidence would be revoked; that the 


presence of a prosecutor would be necessary; .. . not one of these 

results is to be understood as following from our holding in this 

case... the receipt of testimony offered by the prisoner need not 
be governed by the strict rules of evidence. 

The new matter pleaded in this case is corroborated by a certificate 
executed by the Director, Bureau of Prisons, rather than by affidavit. This 
is permissible and is based on the presumption that public officers keep 
trustworthy records and will do their duty. Evanston v, Gunn, 99 U.S. 660, 
667; Ches. and Delaware Canal v. United States, 240 Fed. 903; Wong Wing 
Foo v. McGrath, 196 F, 2d 120, 123. 


CONCLUSION 
Accordingly, it is requested that an order be entered granting sum- 
mary judgment or, in the alternative, dismissing this complaint. 


/s/ Burke Marshall | 
Assistant Attorney General 


/s/ Eugene N. Barkin © 
Attorney, Department of Justice 


/s/ David C. Acheson 


United States Attorney | 
Of Counsel 


[Filed Oct. 17, 1961] 


PLAINTIFF'S CROSS MOTION FOR SUMMARY 
JUDGMENT AND OPPOSITION TO DEFENDANTS' 
MOTION FOR SUMMARY JUDGMENT OR, IN THE 

ALTERNATIVE, MOTION TO DISMISS 


Pursuant to Rule 56 of the Federal Rules of Civil Procedure, plain- 
tiff, John T. Neiswenter, respectfully moves this Court for an order grant- 
ing summary judgment in his favor and for grounds of this motion says: 
1. No genuine issue exists as to any material fact necessary to 
the grant of this motion. 

2. Plaintiff is illegally imprisoned and entitled to release under 
the decisions of the Court of Appeals for the District of Columbia. 
Defendants’ offer of May 2, 1961, of a hearing with counsel was 
invalid because it was made after an unreasonable delay follow- 


ing plaintiff's arrest. 
Defendants' offer of May 2, 1961, was invalid since it did not 


provide for appointment of counsel. 

Defendants’ offer of May 2, 1961, was invalid because it did not 
provide that plaintiff would be afforded compulsory process for 
the summoning of witnesses in his behalf, or that plaintiff would 
be allowed to present testimony or evidence in his behalf or to 
confront and cross-examine, through counsel, the witnesses 
against him. 

Plaintiff opposes defendants’ Motion for Summary Judgment or, in 
the alternative, Motion to Dismiss on the grounds set forth above and in 
the accompanying Memorandum of Points and Authorities. 

In support of this Motion and Opposition, plaintiff relies on the 
Memorandum of Points and Authorities submitted herewith. 

/s/ Lawrence Speiser 
* * OK 
/s/ Stephen J. Pollak 
/s/ Robert J. Muth 
* Ke 


Attorneys for Plaintiff 
October 17, 1961 
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[Filed Oct. 17, 1961] 


PLAINTIFF'S STATEMENT OF MATERIAL FACTS 
AS TO WHICH THERE IS NO GENUINE ISSUE, 


PURSUANT TO LOCAL RULE 9(h) 
Plaintiff contends that there is no genuine issue as to the following 


material facts: 


1, Plaintiff, John T. Neiswenter, is a prisoner in the United States 


penitentiary at Lewisburg, Pennsylvania, purportedly confined pursuant 
to a 10-year sentence imposed by the District Court for the District of 
New Jersey on July 17, 1953. 

2. After serving more than six years of this santenes: plaintiff 
was released October 23, 1959, on mandatory release. 

3. Plaintiff was arrested on September 18, 1960, pursuant toa 
United States Board of Parole Warrant for Retaking Prisoners Manda- 
torily Released and delivered into the custody of the warden for the United 
States Penitentiary at Lewisburg, Pennsylvania. 

4. Plaintiff has been imprisoned for approximately 13 months since 
his arrest on September 18, 1960. 

5. On November 7, 1960, plaintiff was taken before | a member of 
the United States Board of Parole for a mandatory release revocation 
"hearing.'' Plaintiff was neither furnished nor offered counsel for this 
hearing. He was not given opportunity to obtain counsel nor was he noti- 
fied of his right to counsel for the hearing. He was not afforded com- 
pulsory process for the summoning of witnesses in his behalf; nor was 
he given an opportunity to obtain witnesses or to present testimony and 
evidence in his behalf, Plaintiff was not afforded the right to confront 
and cross-examine witnesses against him. The evidence against him con- 
sisted of unsworn, hearsay statements which were not shown to plaintiff. 

6. On or about January 6, 1961, the United States Board of Parole 
issued an official "Notice of Action of Parole Board" which announced 
that it had on that date acted to revoke plaintiff's mandatory release. 

7. On or about May 2, 1961, eight and one-half months after arrest, 
plaintiff was offered a second "hearing" this time with an opportunity for 
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representation by counsel. This offer was for a hearing in which plain- 
tiff would be represented by counsel of his own choosing to be furnished, 
retained and paid for by plaintiff. The offer was not intended to be an of- 
fer to furnish or appoint counsel for plaintiff, an indigent. The offer was 
not intended to afford plaintiff compulsory process for the summoning of 
witnesses in his behalf. Nor was it intended to include permission for 
plaintiff to present at the hearing evidence in his own behalf, whether 
through witnesses summoned by compulsory process or not; to confront 
and cross-examine the witnesses against him, or to review the evidence 
against him. 


/s/ Lawrence Speiser 
* OK OK 


/s/ Stephen J. Pollak 
/s/ Robert J. Muth 
* ok OK 


Attorneys for Plaintiff 
October 17, 1961. 


[Filed Oct. 17, 1961] 


MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF PLAINTIFF'S CROSS MOTION FOR 
SUMMARY JUDGMENT AND IN OPPOSITION TO 
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT, 


OR, IN THE ALTERNATIVE, MOTION TO DISMISS 
Facts 

No genuine issue exists as to the following facts. Plaintiff, John T. 
Neiswenter, is a prisoner in the United States penitentiary at Lewisburg, 
Pennsylvania, purportedly confined pursuant to a 10-year sentence im- 
posed by the District Court for the District of New Jersey on July 17, 
1953, Plaintiff instituted this action pro se on March 30, 1961, seeking 
a declaration by this Court that his revocation hearing was unlawful and 
requesting a mandatory injunction ordering his immediate release. Coun- 
sel was appointed by this Court on June 1, 1961, pursuant to plaintiff's 
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motion to proceed in forma pauperis and affidavit of poverty. On July 20, 
1961, plaintiff's court appointed counsel filed an Amended Complaint. 

After serving more than six years of his 10-year sentence, plain- 
tiff was released October 23, 1959, on mandatory release. —" He was 
arrested eleven months later on September 18, 1960, pursuant to a United 
States Board of Parole Warrant for Retaking Prisoners Mandatorily Re- 
leased and delivered into the custody of the warden for the United States 
Penitentiary at Lewisburg, Pennsylvania, He has now beén imprisoned 
for 13 months since his arrest. 

On November 9, 1960, plaintiff was taken before a member of the 
Board of Parole for a revocation "hearing."" Plaintiff was neither fur- 
nished nor offered counsel for this hearing. He was not given opportunity 
to obtain counsel nor was he notified of his right to counsel for the hear- 
ing. He was not afforded compulsory process for the summoning of wit- 
nesses in his behalf; nor was he afforded an opportunity, through counsel, 
to obtain witnesses or to present testimony and evidence in his behalf, 
Plaintiff was not afforded the right to confront and cross-examine wit- 
nesses against him. The evidence against him consisted of unsworn, hear- 
say statements which were not shown to plaintiff. On or about January 6, 
1961, the Board of Parole issued an official notice which announced that 
it had on that date acted to revoke plaintiff's parole. | 

Seven and one-half months after his arrest, on May 2, 1961, plain- 
tiff was offered a second "hearing," this time with an opportunity for rep- 
resentation by counsel. This offer was for a hearing in which the plaintiff 
would be represented by counsel of his own choosing to be furnished, re- 

tained and paid for by plaintiff. The offer was not intended to be an 
offer to furnish or appoint counsel for plaintiff, an indigent. The offer 
was not intended to afford plaintiff compulsory process for the summon- 
ing of witnesses in his behalf. Nor was it intended to include permission 
for plaintiff to present at the hearing evidence in his own behalf , whether 


—— 
1/ 18 U.S.C.A. 4161 et seq, 
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through witnesses summoned by compulsory process or not; to confront 
and cross-examine the witnesses against him, or to review the evidence 


against him. x a 

To recapitulate, the pertinent dates for purposes of this motion are: 
July 17, 1953 Plaintiff sentenced to 10 years; 
October 23, 1959 Order issued for mandatory release; 


September 18, 1960 Plaintiff arrested under Board of 
Parole Warrant; 


November 7, 1960 Invalid revocation "hearing" without 
counsel; 


January 6, 1961 Board issued "Notice of Action of 
| Parole Board" announcing revocation 
of mandatory release; 


May 2, 1961 Plaintiff offered opportunity for a 
"hearing" with counsel, 


I. Plaintiff Is Illegally Imprisoned and Entitled to 
Release Under the Decisions of the Court of Appeals 
for the District of Columbia 


The Court of Appeals for the District of Columbia has held on three 


different occasions beginning in 1946 that failure to provide an opportunity 
for a revocation hearing with counsel renders the hearing and revocation 
invalid and the subsequent imprisonment illegal. Glennv. Reed, _ U.S. 
App. D.C. __, 289 F.2d 462 (1961); Fleming v. Tate, 81 U.S. App. D.C. 

205, 156 F.2d 848 (1946); Moore v. Reid, 100 U.S. App. D.C. 373, 
246 F.2d 654 (1957). The defendants have conceded that plaintiff's hear- 
ing on November 7, 1960 was invalid. It necessarily follows that the 
Board's revocation of plaintiff's parole based on that hearing was also 
invalid and his subsequent imprisonment illegal. 

The nub of the dispute concerns the remedy for this admitted il- 
legality. Defendants argue that the illegality of plaintiff's imprisonment 
was cured by their offer of a second hearing extended some seven and 
one-half months after his arrest. Plaintiff maintains that the only legal 
remedy here is release from illegal confinement. Plaintiff relies on the 
three leading cases in this Circuit which presented this question in the 
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past. Glenn v. Reed, supra; Fleming v. Tate, supra; Moore v. Reid, supra. 


In each the Court of Appeals ordered the prisoner's release. 

These decisions placed the Board of Parole on notice as early as 
1946 that the statutory requirement of "an opportunity to appear before 
the Board'' means an opportunity to appear with counsel, Defendants 
chose to disregard this notice and now ask the Court to relieve them from 
the consequences of their action. The question here involves not only the 
plaintiff's rights but also whether the Board of Parole may with impunity 
operate for 15 years in conflict with the decisions of the Court of Appeals 
for the District of Columbia. : 
A. The Board's Offer of May 2, 1961, Was Invalid Because It Was 

Made After an Unreasonable Delay Following Plaintiff's Arrest. 

Defendants claim that their tardy offer of May 2, 1961, of a hearing 
with privately-retained counsel fulfilled the statutory hearing require- 
ment, 2 and terminated plaintiff's illegal imprisonment. : 

Even if this Court should accept an offer of a hearing with counsel 
-- but not including the appointment of counsel as well as other rights 
required to insure an effective hearing Bie as legally sufficient, de- 
fendants' offer of May 2, 1961, did not provide plaintiff with the prompt 
hearing required under the decisions of several courts of appeals as well 
as the Department of Justice Regulations governing the Board of Parole. 


2, The pertinent statute is 18 U.S.C.A. § 4207 which provides: 

"A prisoner retaken upon a warrant issued by the Board of 
Parole, shall be given an opportunity to appear before the Board, 

a member thereof, or an examiner designated by the Board. 

"The Board may then, or at any time in its discretion, revoke 
the order of parole and terminate such parole or modify the terms 
and conditions thereof. 

"Tf such order of parole shall be revoked and the parole so 
terminated, the said prisoner may be required to serve all or any 
part of the remainder of the term for which he was. sentenced. it 


3/ The legal insufficiency of defendants' offer of May 9, 1961, is demon- 
strated at pages 8 to 16 infra. 
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The statutory requirement that "a prisoner retaken upon a warrant 
- - . Shall be given an opportunity to appear before the Board. . .»" 18 
U.S.C.A. § 4207, means that the prisoner shall be given a hearing within 
a reasonable time after his arrest. Earlier this year the Court of Appeals 
for the Second Circuit so ruled in United States ex rel Buono v. Kenton, 
287 F.2d 534, 535 (2d Cir. 1961): 

"Section 4207, in granting a hearing to alleged parole violators, con- 

templates, without explicitly so providing, that the hearing shall be 

held within a reasonable time after the prisoner is 'retaken upon a 

warrant issued by the Board of Parole." Adams v. Hudspeth, 10 

Cir., 121 F,2d 270, 272; United States ex rel. Rowe v. Nicholson, 

4 Cir., 78 F.2d 468, 471, certiorari denied Rowe v. Nicholson, 296 

U.S. 573, 56 S. Ct. 118, 80 L.Ed. 405; Application of Gillette, D.C. 

E.D.N.Y., 175 F.Supp. 255, 256, MacAboy v. Klecka, D.C. Md., 22 

F. Supp. 960, 961." 
In Buono the court of appeals affirmed a ruling by the district court which 
held that 113 days was an unreasonable delay between arrest and hearing. 
Here the delay between plaintiff's arrest and the Board's offer of May 2, 
1961, was 226 days. 

This unreasonable delay violates not only Section 4207, but also the 
Regulations of the Department of Justice, which provide: 

"At the next meeting of the Board of Parole after the issuance of a 

warrant for the retaking of any paroled prisoner the Board shall 

be notified thereof, and if the prisoner named shall have been re- 

turned to prison, he shall be given an opportunity to appear before 

the Board. . ." 28 CFR § 2.39 (1949). 
It is beyond question that this regulation requires a prompt hearing fol- 


lowing a prisoner's arrest. 4/ 


4/ 


— According to the U.S. Probation Officers Manual, one or more mem- 
bers of the Board of Parole conduct hearings regularly approximately 
every three months at each institution. U.S. Probation Officers Manual, 
page 7.9 (1949). Thus, at the very most, the requirement of Section 2.39 
for a hearing "at the next meeting of the Board of Parole" envisions a de- 
lay of less than ninety days. 
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Thus, the Board's long-delayed offer of May 2, 1961, did not fulfill 
the statutory requirement for a hearing without unreasonable delay. Ac- 
cordingly, it was inadequate as a remedy for plaintiff's illegal imprison- 
ment, | 

Defendants refuse to recognize that the statute requires a hearing 
without unreasonable delay. They concede the illegality of plaintiff's long 
imprisonment, but claim that their error was cured and this action for re- 

lease mooted by the offer of a tardy hearing with counsel seven and 
one-half months after arrest. Defendants advanced these very same argu- 
ments of remedy and mootness in Glenn, yet ignore the fact that the Court 
of Appeals there rejected those arguments: : 

"Lack of counsel at a revocation hearing is not made good by an offer 
of counsel 17 months later. The error of 1958 cannot be corrected, 
because the illegal imprisonment that resulted from it cannot be un- 


done.... 


"Though it cannot undo the wrong, we think we should order ap- 
pellant released. Cf. Moore v. Reid, 100 U.S. App. D.C. 373, 379, 
246 F.2d 654, 660; Fleming v, Tate, 81 U.S. App. D.C. 205, 206, 

156 F.2d 848,849. U.S. App. D.C. at __—_—s;- 289 F.2d at 463." 
Moreover, defendants' claim that their tardy offer of an opportunity 


for a hearing with counsel moots the cause of action assumes the answer 
to the very questions at issue here: whether the offer was valid and, if 
so, whether it provided an opportunity for the fair hearing required by 
statute. These issues have not been decided and until they are decided 
upon the facts of this case, this action cannot be moot. 

Defendants also cite several court rulings in habeas corpus as well 
as a decision reversing the Federal Communications Commission for the 
proposition that a tardy hearing and not release is plaintiff's remedy, 
With respect to FCC v. Pottsville Broadcasting Co., 309 U.S. 134 (1940), 
a ruling that this administrative agency must choose among applicants for 
a broadcast license on the basis of the statutory standard of “public con- 


venience, interest or necessity" certainly has no bearing on plaintiff's 


28 


right to be released from illegal confinement in a United States peniten- 
tiary. Defendants' citation of this administrative case which decided a 

wholly different factual and legal issue also overlooks the fact that 
the question here is one of human rights specially cherished under our 
laws and Constitution. 

The short answer, however, to defendants' reliance upon habeas 
corpus cases for the claim that a tardy hearing and not release is the 
appropriate remedy has already been given more than 15 years ago by 
the Court of Appeals in Fleming v. Tate. That was a habeas corpus case 
on the very issues presented here -- as is none of the other habeas cases 
cited by defendants -- and this Court ordered release and was affirmed 
by the Court of Appeals. See also Walker v. Johnson, 312 U.S. 275, 284 
(1941), where the Supreme Court recognized release to be an appropriate 
remedy on habeas corpus. 

The unreasonable delay between the arrest and the offer of a hear- 
ing precluded defendants, however willing they were to offer a new hear- 
ing, from being able to make that hearing the type of hearing required by 
statute. The illegality of plaintiff's confinement cannot be cured, and he 
is therefore entitled to immediate release. 5/ 


Il. Defendants' Offer of May 2, 1961 of a Hearing 
With Counsel Was Invalid Since It Did Not 
Provide for Appointment of Counsel. 


Defendants have stipulated that the May 2, 1961 offer was for a hear- 
ing in which plaintiff could be represented by [counsel]. It was not intended 
to be an offer to furnish or appoint counsel. Plaintiff, as indigent, 


/ ; 

2 Further, at the least Glenn v. Reed means that this Court has dis- 
cretion upon all the facts and circumstances of each particular case to 
order the prisoner's release. For this reason alone defendants' motions 
should be denied as plaintiff is entitled to a hearing in which he may pre- 
sent proof of the following facts: (1) that he could not have received a 
fair revocation hearing seven and one-half months after his arrest; (2) 
that the charges of violation of mandatory release levied against him were 
false or open to substantial doubt, and (3) any other facts tending to show 
that this Court should exercise its discretion to order his release. 


29 


urges that, notwithstanding the authorities cited in defendants’ memoran- 
dum, their offer did not provide an opportunity for a hearing with counsel 
and thereby failed to fulfill the requirements of the statute and the Consti- 
tution of the United States. 

Initially plaintiff relies on Glenn v. Reed, supra, which, we contend, 
recognizes that counsel must be appointed for indigent prisoners. The 
Court of Appeals stated: | 

"The Government rightly concedes the hearing and revocation were 
invalid because appellant neither had nor was offered counsel," 
___U.S. App. D.C. at__, 289 F.2d at 463. (Emphasis added). 

Since plaintiff was without the means necessary to obtain counsel and was 
not "offered counsel," the defendants’ offer of May 2, 1961, was invalid 
even if held to have been made within a reasonable time after arrest, 
arguendo. Such an offer could not terminate plaintiff's illegal imprison- 
ment. | 

While believing that Glenn settled this issue in favor of appointment 
of counsel, plaintiff recognizes that the Court's opinion did not directly 
comment upon this aspect of its earlier decision in Fleming v. Tate, supra, 
on which the Government relies for the contrary proposition. In that case, 
decided in 1946, the Court of Appeals indicated in dicta that the statutory 
provision for a revocation hearing with counsel did not require that coun- 
sel be assigned. The issue was not presented since Tate, unlike plaintiff 
here, had been represented by counsel who appealed for leave to appear at 
the revocation hearing. Counsel's request was denied and'Tate then peti- 
tioned for habeas corpus. This Court granted the writ and was affirmed 
by the Court of Appeals which declared, however: : 

"The question is one of statutory construction. No constitutional 
right is involved, as parole is a matter of grace. The statute re- 
quires that after a paroled prisoner is arrested for violation of his 
parole, he 'shall be given an opportunity to appear before said 
Board.’ The District Court held that this provision means an effec- 


tive appearance, and thus necessarily means the presence of counsel 
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"if the prisoner so elects... ." 81 U.S. App. D.C. at 206, 156 F.2d 

at 849, 

Fifteen years have passed since that decision, however, and, in addi- 
tion to the statement of the Court of Appeals in Glenn, the Supreme Court 
has spoken authoritatively in Griffin v. Illinois, 351 U.S. 12 (1955). What- 
ever view this Court takes of the early dicta in Tate, Griffin warrants a 


further review of the question, and, we believe, a ruling that defendants’ 
offer of hearing with counsel was invalid -- as contrary to Section 4207 
and the Fifth Amendment to the Constitution -- since it did not provide 
for appointment of counsel for plaintiff, an indigent. 

The issue decided in Griffin was whether a state might, consistently 
with the Due Process and Equal Protection Clauses of the Fourteenth 
Amendment, refuse to furnish a stenographic transcript of trial proceed- 
ings free to indigent defendants who needed it to prosecute an appeal. 

Just as in Tate, where the Court found that an effective appearance re- 
quired counsel, the Supreme Court held that petitioners needed a transcript 
in order to obtain adequate appellate review. Also, just as in Tate, where 
the Court of Appeals recognized parole as a matter of grace, the Supreme 
Court declared: 
"It is true that a State is not required by the Federal Constitution to 
provide appellate courts or a right to appellate review at all... 
But that is not to say that a State that does grant appellate review 
can do so in a way that discriminates against some convicted de- 
fendants on account of their poverty." 
The Supreme Court then held that the denial of a transcript violated the 
Due Process and Equal Protection Clauses of the Fourteenth Amendment: 
"There can be no equal justice where the kind of trial a man gets de- 
pends on the amount of money he has. Destitute defendants must 

be afforded as adequate appellate review as defendants who have 

money enough to buy transcripts." 351 U.S. at 19. 

Griffin has not been limited to cases which are "criminal prosecutions" 
in the technical sense. It has been held to apply to State habeas corpus 


31 


proceedings, which, like the present case, are technically civil actions. 
Smith v. Bennett, 365 U.S. 708 (1961). | 

In the face of Griffin and Glenn, Tate cannot remain binding. The 
crucial fact for the Court of Appeals in Tate was its finding that parole 
was a maiter of grace. In Griffin, however, the Supreme Court held that 
where the state, as a matter of grace, provides a hearing on appeal and 
where a transcript is necessary to an effective hearing, the state must pro- 
vide one free to indigents. Defendants with money cannot be treated dif- 
ferently, even as a matter of grace, than those without. The same rule 
should be applied where the Federal Government, as a matter of grace, 
provides parole and a hearing upon its revocation and where representa- 
tion by counsel has been found to be necessary to an effective appearance 
at the hearing. S 


Revocation of parole may be even more important to a Federal 


prisoner than his original criminal trial where appointment of counsel is 
required in every Federal court. Johnson v. Zerbst, 304 U.S. 458 (1938). 
The prisoner often stands in jeopardy of an order which will require him 
to serve a longer term in prison than he served initially as a result 
of his conviction. Moreover, the inability of the indigent prisoner to ob- 
tain counsel is, if anything, greater when facing a revocation hearing than 
atrial. At the time defendants offered plaintiff an opportunity for a sec- 
ond hearing with counsel, he was without funds in the Federal penitentiary 
at Lewisburg, Pennsylvania, separated by time and distance from friends 
and relations. Realistically, defendants’ offer -- by failing to provide for 
appointment of counsel -- was no offer at all. It would be a Pyrrhic vic- 
tory indeed for appointed counsel in this proceeding to secure from this 
Court a ruling that plaintiff is entitled to an opportunity for a hearing with 
counsel without an assurance of a means for giving effect to that ruling. 


Sana SED | 
6 v. Sharpe, 347 U.S. 497 


— The Supreme Court's decision in Bolling 
(1954) makes clear that the Due Process Clause of the Fifth Amendment 
requires the Federal Government to afford equal protection of the laws 
to indigent prisoners under circumstances such as are present here. 


In summary, plaintiff contends that both the statute and the due 
process and equal protection requirements of the Fifth Amendment to 
the Constitution demand that the Federal Government assign counsel for 
indigent prisoners. Since the Board's offer of May 2, 1961, did not pro- 


vide for the appointment of counsel, it was inadequate and did not cure 


plaintiff's illegal imprisonment. 


II. Defendants' Offer of May 2, 1961 Was Invalid 
Because It Did Not Allow Plaintiff to Present 
Witnesses in His Own Behalf or to Confront 
or Cross-Examine the Witnesses or Review 


the Evidence Against Him. : 


Defendants have imposed upon plaintiff the drastic sanction of im- 
prisonment because of conduct which was purportedly determined to be 
in violation of the conditions of his parole. Defendants claim that their 
determination of revocation, although invalid when issued because of their 
failure to afford plaintiff the hearing required by statute, was rendered 

valid by an offer of a new hearing on May 2, 1961. Defendants claim 
that this offer afforded plaintiff all rights guaranteed to him by the Consti- 
tution and the parole statutes, 18 U.S.C.A. § 4207. Yet the offer did not 
afford plaintiff compulsory process for the summoning of witnesses in his 
behalf. Had plaintiff accepted he would not have been allowed to produce 
witnesses on his own behalf; nor would he have been told what evidence -- 
written or oral --| was being used against him or permitted to confront or 
cross-examine his accusers. 

Of course, a parole-revocation hearing is not a "criminal prosecu- 
tion" within the narrow, technical meaning of that phrase. But it does 
have all the classic earmarks of an adjudicatory proceeding: plaintiff is 
accused of specific wrong-doing in the past; he is adjudged, as an indi- 
vidual, to have performed such wrong-doing; and a drastic legal sanction 
is imposed upon him as a direct consequence of that adjudication. In such 
a situation, the recent case of Hannah v. Larche, 363 U.S. 420 (1960, makes 
it unmistakably clear that the Due Process Clause of ‘the Fifth Amendment 
guarantees to plaintiff the basic attributes of a trial-type hearing. That 
case held that such attributes need not be afforded by the Civil Rights 
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Commission in the course of a general, quasi-legislative, fact-finding in- 


vestigation. In the course of his opinion for the Court, the Chief Justice 
observed: 
"Thus, when governmental agencies adjudicate or make binding de- 

terminations which directly affect the legal rights of individuals, 

it is imperative that those agencies use the procedures which have 

traditionally been associated with the judicial process." Id. at 442, 
This distinction was further developed in the concurring opinion of Mr. 
Justice Frankfurter. The crucial question, he said, is whether a proceed- 

ing is "preliminar[y] to official judgments on individuals," id. at 
489, "whether its essential objective is official judgment on individuals 
under scrutiny," id. at 490. As the same Justice observed in another con- 
text, "the right to be heard before being condemned to suffer grievous loss 
of any kind, even though it may not involve the stigma and hardships ofa 
criminal conviction, is a principle basic to our society." Joint Anti-Fascist 
Refugee Comm. v. McGrath, 341 U.S. 123, 168 (1951) (concurring opinion). 

A parole revocation proceeding fits squarely within the rationale of 
Hannah v. Larche, supra. Yet defendants' offer of May 2, 1961 would not 
have allowed plaintiff to summon witnesses even at his own expense to re- 
fute or explain the charges against him -- although Griffin v. Illinois, 
supra, clearly holds by analogy that in the case of this plaintiff, an indi- 
gent, the Government should have borne any such costs. Defendants rest 
their claims for the validity of plaintiff's imprisonment on their offer of 
an accusatory, inquisitory proceeding -- an institution foreign to our tra- 
ditions and violative of our Constitution. | 

Even if it is not completely clear that the Board's procedures here- 
in are unconstitutional, it is undeniable that they are subject to grave con- 
stitutional doubts. In such a case, it is a cardinal principle of statutory 
construction that the parole-revocation statute should be construed to 
avoid those doubts. 'Federal statutes are to be so construed as to avoid 
serious doubt of their constitutionality."" International Ass'n of Machinists 
v. Street, 367 U.S. 740, 749 (1961). Accordingly, the words "opportunity 
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to appear" in 18 U.S.C. § 4207 should be interpreted to require an oppor- 
tunity to appear effectively, that is, to present one’s own evidence through 

witnesses and to review and attack the evidence of the Government 
on cross-examination, 

Plaintiff's position finds support in the initial decision of this Court 
upholding a prisoner's procedural rights in a parole revocation hearing, 
In re Tate, 63 F. Supp. 961 (D.C.D.), aff'd, 81 U.S. App. D.C. 205, 156 F. 
2d 848 (1946). There the Court interpreted the words "opportunity to ap- 
pear" to require that the prisoner be afforded substantially greater rights 
than the Board extended in its offer of May 9, 1961. Thus, Judge Holtzoff 
declared: 

"Not only does it appear that a correct construction of the phrase- 
ology of that statute makes it mandatory for the Board to permit 
counsel to appear at the revocation hearing and to hear evidence 
offered in behalf of the prisoner, but also as a practical matter no 
reason is perceived why counsel should not be heard and testimony 
should not be received at a revocation hearing. This course would 
hardly place an undue burden on the Board, If the Board disagrees 
with representations made by counsel, it can readily decide against 
his contentions. No harm can accrue to anyone from giving him an 
opportunity to be heard. These considerations likewise apply to 
the presentation of evidence. Fairness does not detract from ef- 
ficiency or interfere with effectiveness. An appearance of just deal- 
ing is as indispensable as justice itself." 

* * * 

"The right is purely statutory, inasmuch as it is the view of this 
court that the words -- ‘opportunity to appear’ found in the statute 
necessarily imply an effective appearance, and an effective appear- 
ance in turn embraces the privilege of representation by counsel 
and the right to present evidence." In re Tate, 63 F. Supp. 961, 
963-64 (D.C.D.C. 1946). 


While the opinion of the Court of Appeals in Fleming v. Tate, supra, was 


drawn somewhat more narrowly, it nevertheless approved Judge Holtzoff's 
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ruling as to these rights of procedural due process. 156 F. 2d at 849, 81 
U.S. App. D.C. at 206, 
Finally, plaintiff submits that these procedural Pana of a 
fair hearing are required in this case by the Administrative Procedure 
Act, 5 U.S.C. §§ 1001-1009. The proceeding is, as we have seen, 
adjudicatory in nature, and the absence of judicial review de novo makes 
it imperative that the Government establish its charges ina manner con- 
sistent with fundamental fairness and that plaintiff have a full and fair op- 
portunity to refute or explain the charges. Cf. Wong Yang: Sing v. McGrath, 
339 U.S. 33 (1950). 
Plaintiff's illegal imprisonment has not continued for over one year. 
No new offer of any kind at this time could or should bar plaintiff's right 
to immediate release. | 
WHEREFORE, plaintiff prays that this Court deny defendants" Mo- 
tion for Summary Judgment or, in the alternative, Motion to Dismiss; 
grant plaintiff's Cross Motion for Summary Judgment and order his im- 
mediate release from the United States Penitentiary, Lewisburg, Pennsyl- 
vania. In the alternative, should this Court deny plaintiff's prayer for im- 
mediate release, plaintiff prays that this Court order a hearing on the 
facts necessary to an order for release, or, if such a hearing be refused, 
order defendants to grant plaintiff a hearing in accordance with Section 
4207 of Title 18 of the United States Code with counsel to be appointed by 
the Federal Government and with provision for plaintiff to utilize com- 
pulsory process to summon witnesses, to present evidence and witnesses 
in his own behalf, and to confront and cross-examine the witnesses and 
review other evidence against him. : 
/s/ Lawrence Speiser | 
* KOK | 


/s/ Stephen J. Pollak | 
/s/ Robert J. Muth | 


* * OK | 


October 17, 1961 Attorneys for Plaintiff 
[Certificate of Service] | 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[ Filed May 14, 1962] 


| UNITED STATES DISTRICT COURT 
_ FOR THE DISTRICT OF COLUMBIA 


LARRY THOMAS JAMISON, ) 
Plaintiff, 
vs. Civil Action 1581-61 
RICHARD A. CHAPPELL, et al, 
Defendants. 
WILLIAM F. L. WILLIAMSON, 
Plaintiff, 
Civil Action 1503-61 


) 

) 

) 

) 

) 

) 

) 

) 

) 
vs. 
RICHARD A. CHAPPELL, etal, _ ) 
Defendants. 

ANDREW LOUIS FITZPATRICK, ) 
) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


Plaintiff, 
vs. Civil Action 1432-61 
RICHARD A. CHAPPELL, et al, 
Defendants. 
JOHN P. NEISWENTER, JR., 
Plaintiff, 
vs. Civil Action 951-61 
RICHARD A. CHAPPELL, et al, 
Defendants. 


Washington, D. C. 
November 27, 1961. 


The above- orertinaad causes came on for hearing of motions 
before THE HONORABLE ALEXANDER HOLTZOFF, Judge, United 
States District Court for the District of Columbia. 

APPEARANCES: 

On behalf of the Plaintiffs: 


LAWRENCE SPEISER, ESQ. 
Washington, D. C. 


On behalf of the Defendants: 
elena gear ESQ. 
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THE DEPUTY CLERK: Jamison vs. Chappell. 

THE COURT: You may proceed. 

MR. GLICKSTEIN: May it please the Court, this is a motion for 
summary judgment in a case where the complaint asks for a declaratory 
judgment and injunctive relief. 


The case involves a Federal prisoner whose parole’ was revoked 


in 1957. He had a parole revocation hearing in 1957, at which time he 
was not represented by counsel and was not afforded the opportunity to 
be represented by counsel. | 

THE COURT: Was this a parole or conditional release? 

MR. GLICKSTEIN: This was a conditional release, Your Honor. 

THE COURT: I think you better be accurate in those matters. 
Proceed, please. 

MR. GLICKSTEIN: In May of this year the abel was offered 
the opportunity to have a new hearing, at which time he would be represented 
by counsel of his own choosing. | 

The pleadings in this case, the complaint in this case also raises 
the question of whether at the parole revocation hearing the prisoner was 
entitled to call witnesses. | 

THE COURT: He is, of course. That has been held. I never could 
understand why the Board would refuse to hear witnesses. _ They could not 
be contaminated; they could disbelieve the witnesses. | 

MR. GLICKSTEIN: In the pleadings as they are now, Your Honor, 
the Government has opposed that contention, but just two weeks ago the 
Court of Appeals decided the Butterworth case. 3 

THE COURT: I never could understand why the Government opposed 
it. It is just ordinary fair play, that is all. If the defendant is guilty, 
the more witnesses the less likely he is to succeed. 

Under the circumstances, what do you want to do about this matter? 

MR. GLICKSTEIN: Last week, Your Honor, the Board of Parole 
adopted a new rule, which now permits parole violators to call witnesses 
of their own choosing at their parole violation hearings. In a very short 
time this rule will be implemented and every prisoner who has had a 
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previous parole revocation hearing at which he was not afforded the 
opportunity to call witnesses will be offered the opportunity to have a 
new hearing at which he can produce voluntary witnesses. 

THE COURT: But what do you want to do with this case today, 
then? 

MR. GLICKSTEIN: The offer is going to be made -- 

THE COURT: I say what do you want to do with this case? 

MR. GLICKSTEIN: The Government is still, on the basis of my 
statement, I believe that we are still entitled to our motion for summary 
judgment. 

THE COURT: Why? 

MR. GLICKSTEIN: The prisoner in this case has claimed that he 
was entitled to call witnesses at his parole revocation hearing. He is 
going to be given that opportunity. 

THE COURT: Has he been given the opportunity? 

MR. GLICKSTEIN: The offer has not been made, Your Honor. 

THE COURT: Then if I grant any summary judgment I will grant 
it for the plaintiff. 

It seems to me what you ought to do is to ask for a continuance 
until you accord an opportunity fr a full hearing. I think you ought to do 
that in all these cases where they want to call witnesses. 

You say here the question is raised? 

MR. GLICKSTEIN: Yes, Your Honor. Perhaps it would be appro- 
priate for Mr. Speiser to speak on this point. As a matter of fact, Your 
Honor, I did suggest that these cases be continued until this offer was 
made, but Mr. Speiser felt that we should proceed today. 


* * * * * 


THE COURT: Very well. Are you applying for a continuance? 
MR. GLICKSTEIN: Yes, Your Honor. 
* * * 
THE COURT: Do you apply for one? 
MR. GLICKSTEIN: We do apply for a continuance in this case. 
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THE COURT: Very well. Any objection to a continuance? 

MR. SPEISER: Yes, there is, Your Honor. 

THE COURT: Why? 

MR. SPEISER: Our position is that offering a new hearing at this 
time, some fifty-six months after this man was arrested on a Board of 
Parole warrant, does not give him due process, that he is entitled and 
was entitled to a prompt hearing within a reasonable time. 

THE COURT: Iam going to continue this matter provided it is for 
a reasonable time. How long a continuance are you requesting? 

MR. GLICKSTEIN: Three weeks, Your Honor. 

THE COURT: I do not think that is unreasonable. 

MR. SPEISER: Your Honor, may I speak on this further? The 
question is not the reasonableness of three weeks. Our position is 
that to even give a hearing now, after some fifty-six months -- 

THE COURT: But I am not going to hear the merits of the case now. 
I won't hear you on the merits if I am going to continue this hearing. 

MR. SPEISER: But, Your Honor, if you continue it, Gare there is 
an approval of the possibility of being -- 

THE COURT: A continuance is only a continuance. | 

MR. SPEISER: So that I will preserve the question -- 

THE COURT: Precisely. You make your record, Mr. Glickstein. 

* * * * * 

[THE COURT:] Then I will continue this for three weeks, which 
will be Monday, the 18th of December, and you can bring up all the points 
that you have at that hearing. The only ruling Iam making now is that 
the case may be continued. 

THE DEPUTY CLERK: Williamson vs. Chappell. | 

THE COURT: What about this matter? Would you like to have it 
continued? 

MR. GLICKSTEIN: Yes, Your Honor; it's identical i the previous 
case. 


THE COURT: I will continue it under the same condition. You may 


reserve the right to bring up all the points that you choose at the con- 
tinued hearing. 
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I suppose it will be convenient to continue it to the same date so 
that you gentlemen would not have to make Separate trips to the Courthouse. 

MR. SPEISER: May I have the record reflect my objection to the 
continuance? 

THE COURT: I do not know what you mean by the record reflecting 
your objection. Are you objecting? 

MR. SPEISER: Yes, Iam. . 

THE COURT: To what? 

MR. SPEISER: To the continuance. 

THE COURT: Very well, your objection is overruled. 

Shall we make the same disposition of the Fitzpatrick and 
Neiswenter cases? 

MR. GLICKSTEIN: We would appreciate that. 

THE COURT: Very well, suppose all these cases be continued to 
the 18th of December. 

MR. SPEISER: And I object to the continuance in these cases on 
the same grounds. 

THE COURT: Very well. 


Washington, D. C. 
December 19, 1961. 


The above-captioned causes came on for further hearing of motions 
before THE HONORABLE ALEXANDER HOLTZO FF, Judge, United 
States District Court forthe District of Columbia. 

APPEARANCES: 


On behalf of the Plaintiffs: 


ROBERT MUTH, ESQ. 
Washington, D. C. . 


On behalf of the Defendants: 


HOWARD GLICKSTEIN, ESQ. 
Department of Justice. 
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THE DEPUTY CLERK: Neiswenter vs. Chappell. 

MR. GLICKSTEIN: May it please the Court, this is an action for 
declaratory judgment and injunctive relief in which both the plaintiff and 
defendants have made a motion for summary judgment. | 

The plaintiff is a Federal prisoner whose mandatgry release was 
revoked in 1961, January of 1961. Subsequent to his arrest for parole 
violation he was given a parole hearing, at which he was neither represented 
by counsel nor was he afforded the opportunity to call witnesses. 

After the Court of Appeals decision in the Glenn case an offer was 
made to the plaintiff, the opportunity to have a hearing at which he could be 
represented by counsel, and the plaintiff declined that offer. 

Subsequent to the Court of Appeals decision in the Butterworth case 
another offer was made to the plaintiff, at which time he again was 
offered the opportunity to have a new hearing at which time he could be 
represented by counsel and/or call witnesses of his own choice. This 
second offer was made after the last hearing before Your Honor, and I 
have here a copy of the document which attests to that. A copy has been 
served on counsel for the plaintiff. | 

(The document was handed to the Court by Mr. Glickstein, ) 

THE COURT: Has this been filed? : 

MR. GLICKSTEIN: Not yet, Your Honor. I have served a copy on 
counsel for the other side. | 

THE COURT: Then what do you want to do now? 

MR. GLICKSTEIN: I would like to file that, Your Honor. 

THE COURT: Very well. I will hear the other side. 

MR. MUTH: May it please the Court, my name is Robert Muth. 
Iam appearing on behalf of Neiswenter in this proceeding. 

THE COURT: You are assigned counsel, I presume? 

MR. MUTH: That is right, Your Honor. 

I believe that in view of Mr. Glickstein's presentation of the facts 

and in view of this Court's familiarity with the law -- 

THE COURT: Yes, I am not going to spend mucha time on this. I 


have already ruled time and time again that defendants are entitled to 


a new hearing, if they choose, at which they may have an opportunity 


to be represented by retained counsel, counsel of their own choice, and 


to also bring voluntary witnesses. 

He has been given that opportunity. What more is there? 

MR. MUTH: Your Honor, we contend that this most recent offer 
of the Board, made in accordance with what we believe to be the narrowest 

possible reading of the decision of the Court of Appeals in the 
Butterworth case, is still deficient in at least four particulars. To 
begin with, Your Honor, there are served with this election form no 
notice of charges whatsoever; that is, the man is being asked to say now 
whether he wishes a hearing with witnesses that he will voluntarily call 
to face charges that he has not been apprised of. 

THE COURT: Of course, he was told of the charges at the 
original hearing at which he was not represented by counsel. 

MR. MUTH: It is true, Your Honor, that in many of these cases 
most of the charges were explained. However, I would point out to the 
Court that there is no necessity that at this late date the same charges 
might be attempted to be established by the Board. 

THE COURT: I do not think the charges have to be served with that 
statement. 

I am going to follow my prior rulings and grant the defendants' 
motion and deny the plaintiff's motion. 

Mr. Muth, the Court wishes to thank you for undertaking a public 
duty by assignment of the Court. 

MR. MUTH: Thank you, Your Honor. I wonder if I might by leave 
of the Court have the opportunity to state just very briefly our additional 
contentions in regard to the offer. 

THE COURT: What are they? 

MR. MUTH: So that they may be preserved. 

Briefly, sir, we believe that it is not following the Butterworth 
case to offer to a prisoner in a Federal penitentiary many hundreds or 
in some cases a thousand miles from the place where he was paroled and 
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expect him to voluntarily produce witnesses at that point. We believe, 


Your Honor, that the Butterworth case must mean at least that the 
hearing be held in a place reasonably calculated to sae the appearance 
of witnesses, 

THE COURT: I will overrule that contention. The members of 
the Parole Board cannot hold hearings in any place that is convenient for 
the prisoner. 

Is there anything else you wish to say? 

MR. MUTH: Also, Your Honor, we believe that -- 

THE COURT: You mean you contend. I am not interested in your 
belief, I am interested in your contentions. 

MR. MUTH: We contend, Your Honor, that properly construed 
the Butterworth case and the Parole Statute, as well, Your Honor, as 
the Administrative Procedure Act, requires that the Government under- 
take to present a case in the proceedings; that they cannot Simply accuse 
and stand by, forcing the burden upon the defendant. : 

THE COURT: Very well. That is not the parole procedure. 

Call the next case. 

MR. MUTH: Thank you, Your Honor. 

THE DEPUTY CLERK: Fitzpatrick vs. Chappell. | 

MR. GLICKSTEIN: May it please the Court, the facts in this case 
are essentially the same as in the previous case. The plaintiff isa 
Federal prisoner. He has been offered the opportunity to have a new 
hearing at which he could be represented by counsel and at which he could 
call witnesses. May I respectfully offer to the Court the document that 
indicates that this has been done. 

(The document was handed to the Court by Mr. Glickstein.) 

THE COURT: Have you served a copy on counsel? 

MR. GLICKSTEIN: Yes, Your Honor, I have served a copy on 
counsel. 

THE COURT: I want to ask you this, andI am going to ask you the 
same question concerning the preceding case. How much time did the 
man have to serve as a result of the revocation of parole? 
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MR. GLICKSTEIN: This man, as a result of the revocation of 
parole, had approximately six years to serve. 

THE COURT: And what was the charge on which parole was 

revoked? 

MR. GLICKSTEIN: In this case he was charged with failure to 
submit reports to his probation officer for the months of June, July and 
August, 1959. He failed to maintain contact with his probation officer. 

He -- 

THE COURT: And what was the offense with which he was originally 
charged? 

MR. GLICKSTEIN: He was charged with impersonating a military 
officer and transporting forged checks in interstate commerce. 

THE COURT: You might go to the Neiswenter case. I intended 
to ask you the same questions. How much time does he have to serve as 
a result of the revocation? 

MR. GLICKSTEIN: This prisoner has somewhat less than three 
years to serve as a result. 

THE COURT: And what was the violation? 

MR. GLICKSTEIN: He was charged with theft, loss of employment 
because of absenteeism, leaving the district without permission, con- 
tributing to the delinquency of a minor, breaking and entering and larceny. 

THE COURT: And what was the original charge? 

MR. GLICKSTEIN: Mail theft and forging a Government check. 

THE COURT: Very well. NowI will hear the other side. Is 
there anything, Mr. Muth, that would take this case out of the routine? 

MR. MUTH: Your Honor, I just point out that in both of these cases 
these charges were not totally admitted at the time of the initial proceeding. 

THE COURT: I understand that, but a hearing was held. Mr. 
Justice Cardozo held, years ago, that these hearings may be summary 


hearings. A hearing is required not by the Constitution but by statute and 


it may be a summary hearing. I am not assuming that the prisoner 
admitted the offense. I just want to get an idea of what we are talking 
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about, that is all. Now is there anything here that takes this case out 
of the ordinary routine case? 


I must say to you, Mr. Muth, that other counsel were good enough 


to represent prior plaintiffs in these cases and a certain pattern has 
emerged as a result of my rulings and I just do not want to hear the same 
arguments reiterated in each case; it is not fair to counsel and itisa 
waste of the Court's time. 

I have held that they are entitled to a new hearing : which they 
may be represented by counsel of their own choice, if they can get one; 
at which they may bring witnesses who are willing to come. They are not 
entitled to have witnesses subpoenaed because the Parole Board has no 

subpoena power. They are not entitled to have counsel assigned. 

I believe that the Board has been giving an option to have a hearing 
here in Washington; isn't that so, Mr. Glickstein? : 

MR. GLICKSTEIN: The parolee has the option to have his witnesses 
appear here in Washington and appear before the Board. i 

THE COURT: Unless the parolee is brought to the hearing, having 
witnesses appear in Washington would not help him much, would it? 

MR. GLICKSTEIN: I believe that the witnesses can come and 
present any character evidence or testimony of that sort to the Parole 
Board. 

THE COURT: But witnesses would not know what i have to 
testify to unless the parolee was here. The witnesses would not be in- 
formed, necessarily, as to the charges against the parolee. That does 
not make sense to me. | 

MR. GLICKSTEIN: It is our understanding that in most cases the 
parolee will inform the witnesses what the proceeding is about, and when 
he appears before the Parole Board I assume the Parole Officer will 
give a resume of what is involved. | 

THE COURT: I see. Is there anything you wish to add in this case? 

MR. MUTH: Your Honor, the only point I would make, andI will 
not push it because I realize Your Honor has already ruled on this in 
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other cases, but I would like to make it clear that we still maintain the 
position we have asserted in the brief as to assigned counsel and as to the 
subpoena powers. 

THE COURT: I will grant the defendants’ motion for summary 
judgment and deny the plaintiff's motion. 

I want again in this case to thank you, Mr. Muth, for performing 
a public duty at the request of the Court. 

THE DEPUTY CLERK: Williamson vs. Chappell. 

MR. GLICKSTEIN: The issues in this case, Your Honor, are 
similar to the previous cases. This parolee was convicted of the inter- 
state transportation of forged securities. His parole was revoked and 
he was charged with issuing bad checks, uttering bad checks in inter- 
state commerce, leaving his district without permission. 

THE COURT: What was the violation of parole? 

MR. GLICKSTEIN: Issuing bad checks and leaving his district 
without permission. 


He has been offered a new hearing at which he would have the 


opportunity to be represented by counsel and/or call witnesses; and, if 
it please the Court, I would like to offer a document that attests to this. 

THE COURT: Very well. 

(The document was handed to the Court by Mr. Glickstein.) 

MR. GLICKSTEIN: That has been served on the other side, Your 
Honor. 

THE COURT: Mr. Muth, is there anything you wish to say? 

MR. MUTH: I believe, Your Honor, there are no facts concerning 
this case which would except it from the rule Your Honor has announced 
in the other cases. I simply renew for the record that, of course, we 
renew our contentions here. 

THE COURT: How much time does this man have left to serve? 

I mean as of the date the parole was revoked. 
MR. GLICKSTEIN: Three years, Your Honor. 
MR. MUTH: It's three years as of now, two years nine months. 
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THE COURT: And what was the original sentence? 
. GLICKSTEIN: Ten years, Your Honor. 

THE COURT: Very well. I will grant the defendants" motion and 
deny the plaintiff's motion. | 

THE DEPUTY CLERK: Jamison vs. Chappell. 

MR. GLICKSTEIN: May it please the Court, the issues in this 
case are essentially the same as those in the three previous cases. 
This Federal prisoner was charged with transporting a stolen vehicle in 
interstate commerce. His parole was revoked on the grounds that he 

left his district without permission, he associated with persons 
having criminal backgrounds and he was charged with passing worthless 
checks, with burglary and with robbery. | 

As a result of his parole revocation he has approximately nine 


years to serve. It is somewhat in excess of that, Your Honor, because 


during his term of incarceration he escaped. 

THE COURT: What was the original sentence? 

MR. GLICKSTEIN: Fifteen years. This man has been offered 
the opportunity to have a new hearing at which he could be represented 
by counsel and/or call witnesses; and, if it please the Coprt, I would 
like to introduce an affidavit attesting to this. 

(The document was handed to the Court by Mr. Glickstein, ) 

THE COURT: You have furnished a copy to Mr. Muth? 

MR. GLICKSTEIN: Yes, Your Honor. | 

THE COURT: Let it be filed. 

Mr. Muth. 

MR. MUTH: Your Honor, in this case there are some peculiar 
facts that I should like to bring to the attention of the Court. 

THE COURT: I will be very glad to hear you. 

MR. MUTH: First of all, Your Honor, as to Mr. Glickstein's 
statement of the reasons for parole being revoked and also as to the 
statement that appears in the Government's memorandum in this case 
that Jamison admitted these allegations, I should like at this time, Your 
Honor, to hand up to the Court a copy of the transcript of the initial 
parole revocation hearing, which I have been given by the Government. 
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THE COURT: I will be very glad to have it. 

(The document was handed to the Court by Mr. Muth.) 

MR. MUTH: And I believe if Your Honor will examine that, it is 
apparent that not only did he not admit all of the charges but in fact 
specifically denied each and every one. 

THE COURT: If you will bear with me a moment I shall read it. 

(Brief pause. ) 

MR. MUTH: Secondly, Your Honor, there is a document which I 
believe is presently in the record, but a copy of which I shall now pass up 
to the Court for its convenience, showing that Mr. Jamison's attorney was 
informed that the grounds for parole revocation in this case were not those 
that were stated by the Board prior to the hearing but rather the ambiguous 
term that he had failed to be amenable to supervision. 

(The document was handed to the Court by Mr. Muth.) 

MR. MUTH: We suggest to Your Honor that this indicates that many 
of the charges initially brought by the Board and which were denied could 
not in fact be established at the time of the hearing. 

THE COURT: Mr. Glickstein, I do not know whether you are ina 


position to enlighten the Court or not. This memorandum is dated May 23rd, 
1957, and it is headed U. S. Board of Parole. I do not know what the 
charge against this man is, if it was failure to report or leaving the district 


without permission or what it was that he was found guilty of. 

MR. GLICKSTEIN: I believe, Your Honor, the transcript, in the 
second paragraph, indicates what the charges are. 

THE COURT: I know, but which ofthe charges did they finally sustain? 
There are half a dozen charges and they revoked parole. 

MR. GLICKSTEIN: I don't believe I can enlighten you on that, Your 
Honor. 

THE COURT: Even though this Court or no Court has any power to 
review the discretion of the Parole Board, nevertheless may I call your 
attention to the fact that the Parole Board deals with liberty and some 
revocations of parole involve years of extra imprisonment. 
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It seems to me that there ought to be something definite. I know that 


the present Chairman of the Parole Board -- he was not Chairman at the 

time this hearing took place -- is a man with a legal background, 
he is a lawyer as well as a former prison official and a former probation 
official; so, being a lawyer, he would understand. I think there ought to 
be something. Is there a ruling of the Parole Board? This is only a 
transcript of the hearing. Is there a ruling? | 

MR. GLICKSTEIN: I don't believe, Your Honor, that the Parole 
Board renders a decision, as the Court does, after a hearing. 

THE COURT: But they at least make anorder. _ 

MR. GLICKSTEIN: Yes, they announce that the parole has been 
revoked or has not, without stating any -- 

THE COURT: I am wondering whether it would not be useful to 
give this man another hearing, anyway. Did you say there were nine 
years involved? 

MR. GLICKSTEIN: Somewhat over nine years, Your Honor, be- 
cause he escaped while he was in prison and the period that he was an 
escapee has been added to his term. | 

THE COURT: Of course, this parole was revoked back in 1957. 

He is entitled to commutation for good behavior, is he not? 

MR. GLICKSTEIN: Yes, Your Honor. ; 

THE COURT: When will his sentence expire if he earns his 
commutation? 

MR. GLICKSTEIN: It will expire approximately el 15th of March 
1964. 

THE COURT: At the very least he has three more years to serve. 

I think one of these days the Parole Board may find itself in dis- 
agreement with other Courts than this one. Of course, they do not have to 
write a formal opinion, but I think when there is more than one charge 
against a person they ought to state which charge is sustained and which 
charge is not. That is one thing. Another thing is this: what information 
does the Board act on in sustaining the charge? They have the denial and 
the explanation of the defendant here. 
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Of course, in many of these cases the prisoner admits the charges; 
there is no difficulty there. He admits the charges but tries to mention 
mitigating circumstances. 

Here he denies it. What does the Board have before it on which 
they sustain the charges? 

MR. GLICKSTEIN: Well, it's difficult to tell from this transcript 
precisely what they had in this case. I assume -- 

THE COURT: But generally what do they have? 

MR. GLICKSTEIN: They would have reports from their probation 
officers. 

THE COURT: Is that in the file? 

MR. GLICKSTEIN: It's before the Parole Board member who 
hears the case, Your Honor, at the time he hears the case. 

THE COURT: I see. And that record is used as the evidence in 
Support of the charges? 

MR. GLICKSTEIN: Yes, Your Honor. 

THE COURT: Well, that is proper. 

Don't you think this case ought to be continued and you better look 
into it and possibly give this man another hearing? 

MR. GLICKSTEIN: Your Honor, as I believe I mentioned a moment 
ago, on November 30 of this year Jamison was offered the opportunity 
to have a new hearing at which he could -- 

THE COURT: Don't offer him an opportunity; just call another 
hearing. 

MR. GLICKSTEIN: I do have -- since Jamison refused to sign the 
form that we presented to him -- 

THE COURT: Don't ask him to sign anything; give him another 
hearing. 

MR. GLICKSTEIN: We have a statement, Your Honor, to the effect 


that Jamison will be scheduled for a new hearing in February of this year 
and he will be called before a Parole Officer at that time. 
THE COURT: When we have a defendant in a criminal case brought 
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up for trial we do not ask him to sign anything, we do not ask him 
to sign a statement that he wants a trial, we just go ahead and try the case. 

MR, GLICKSTEIN: In view of Your Honor's statement to that effect, 
in the past we have arranged to call these men up for hearings any time 
they don't sign the form. 

(The document was handed to the Court by Mr. Glickstein. ) 

THE COURT: I think you have done something oe 

Have you seen this? | 

MR. MUTH: I have seen it just now for the first Gane. Your Honor. 

THE COURT: Then I think he has no complaint. He is going to 
have another hearing. 

Don't you think it would be well to continue this case until after 
the new hearing? 

MR. GLICKSTEIN: Well, we certainly would have no objection, 
Your Honor. | 

THE COURT: Would you like to have it continued, Mr. Muth? 

MR. MUTH: Your Honor, may I just point out one thing, that this 
notice that I have just been handed says he will be notified of the specific 
date of his hearing. However, nowhere does it provide that he will be 
told what the charges are so that he may prepare his witnesses if he has 
any. This has been four and a half years, Your Honor, that this man has 

been in prison. Although at the time of his original hearing he had 
retained counsel, he is nowa pauper. He cannot afford a rages After 
four and a half years this is an extremely -- | 

THE COURT: I think you better let him know in advance of the 
hearing what the charges are. 

MR. GLICKSTEIN: We certainly will do that, Your Howor. 

THE COURT: Very well. Would you like to have this matter con- 
tinued under those circumstances? 

MR. MUTH: I believe that is fine, Your Honor, yes. 

THE COURT: Very well. I will continue it until -- well, there is 


no indication what time in February the hearing will take place. Suppose 
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we continue it until the first week in March. Then counsel can render 
a report, or inform the Court, rather, as to what transpired. 

I think there ought to be something more concrete in these hearings 
because the Board is dealing with people's liberties. 

Will Thursday, March 8th, be agreeable? 

MR. GLICKSTEIN: Yes, Your Honor. 

MR. MUTH: Fine, Your Honor. 

THE COURT: If it turns out that it is not agreeable to either 

counsel we can continue it still further. 

MR. MUTH: Your Honor, may I ask if the Government will be 
willing at that time to supply a transcript of the hearing that is to be held? 

THE COURT: What about that? 

MR. GLICKSTEIN: Your Honor, we have complied with that request 
in the past and I am sure there will be no objection in this case. 

THE COURT: Very well. The Court wishes to thank you, Mr. 
Muth, for representing these plaintiffs in all of these cases at the request 
of the Court. 


[ Filed Dec. 20, 1961] 


UNITED STATES DEPARTMENT OF JUSTICE 
UNITED STATES BOARD OF PAROLE 
WASHINGTON 


December 4, 1961 
I, Richard A. Chappell, Chairman, United States Board of 
Parole, hereby certify that the Warden of the United States Penitentiary, 


Lewisburg, Pennsylvania, or his authorized representative, was instructed 


and authorized to advise John T. Neiswenter, Jr. that he would be given 
the opportunity if he disired to have another hearing with attorney repre - 
sentation and/or to call voluntary witnesses to testify in his behalf at 
said hearing. 

/s/ Richard A. Chappell 


DATE: December 1, 1961 


TO WHOM IT MAY CONCERN 
I, the undersigned, KENNETH D. WOLFE, PAROLE OFFICER 

United States Penitentiary, Lewisburg, Pennsylvania, do hereby swear 
and affirm that on DECEMBER 1, 1961, I gave to inmate John Ts 
Neiswenter, Jr., #20826-NE, the attached statement which he (refused 
to sign). | 

/s/ Kenneth D. Wolfe 
Sworn to and subscribed before me, OLYMP DAINOFF authorized 
by the Act of July 7, 1955, to administer oaths, (18 U. 8.¢. 4004). 

/s/ Dainoff | 


| 
UNITED STATES DEPARTMENT OF JUSTICE 


United States Board of Parole 
Washington 


ATTORNEY -WITNESS ELECTION FORM 
Date 


The Board of Parole has adopted a regulation providing for new 
revocation hearings for all those alleged parole and conditional release 
violators who desire to be represented by an attorney of their own choosing 
or to call voluntary witnesses having relevant and material information. 
Counsel and/or witnesses may be heard either at the revocation hearing 
at the institution or at the Washington office of the Board of Parole. 
Counsel will not be furnished by the Government. If counsel and/or 
witnesses are to be heard at the institution, the case will be continued, 
upon request, for a period not exceeding 30 days for this purpose. The 
hearing will not be postponed beyond that period of time due to the absence 
of counsel or witnesses, except in the discretion of the Board. 
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Having been fully advised that I may have a new revocation hearing 
unless I waive representation by counsel and the opportunity to call 
witnesses having relevant and material information, I hereby state: 

a) I wish to waive representation by counsel and the testimony 


of witnesses. 
Name 


Register No. 
b) I wish to employ the services of an attorney and/or have 
witnesses testify in my behalf. 


Name 


Register No. 


Witnessed by: 


Date 
[ Certificate of Service] 


[ Filed Jan. 3, 1962] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOHN T. NEISWENTER, JR., 
Plaintiff 


Vv CIVIL ACTION NO. 


RICHARD A. CHAPPELL, CHAIRMAN, 
United States Board of Parole 

EVA BOWRING 

EDWARD J. DONOVAN 

JOHN B. HENRY 

GEORGE J. REED, Members 

United States Board of Parole 


Defendants 
This cause came on for hearing upon the defendants’ Motion for 


ORDER 


_— NN we wa Sw Se we we 


Summary Judgment or, in the alternative, Motion to Dismiss, and the 
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plaintiff's cross Motion for Summary Judgment. After hearing the 
argument of respective counsel and upon careful consideration of the 
record, it is, by this Court, this 3 day of January, 1961, 

ORDERED: 

1. That the defendants' Motion for Summary J udgment be, and it 
hereby is, granted. 

2. That the plaintiff's Motion for Summary Judgment be, and it 
hereby is denied. 


/s/ Alexander Holtzoff 
JUDGE 


[ Certificate of Service] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LARRY THOMAS JAMISON, ) 
Plaintiff, | 
vs. ) Civil Action 1581-61 
RICHARD A. CHAPPELL, et al, | 
Defendants. ) 


Washington, D. C. 
March 8, 1962. 


The above-captioned cause came on for further hearing of motions 
before THE HONORABLE ALEXANDER HOLTZOFF, si i United 
States District Court for the District of Columbia. 

APPEARANCES: 

On behalf of the Plaintiff: 


LAWRENCE SPEISER, ESQ. 
Washington, D. C. 


On behalf of the Defendants: 


HOWARD GLICKSTEIN, ESQ. 
Department of Justice. 
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PROCEEDINGS 
THE DEPUTY CLERK: Are there any preliminary matters to come 
before the Court? 
MR. GLICKSTEIN: Your Honor, this is a declaratory judgment 
proceeding and both sides have moved for summary judgment. It 


involves a Federal prisoner challenging his parole revocation procedures. 

When this case was last heard by Your Honor on December 19th, 
1961, the Parole Board had already offered the prisoner a new hearing 
with the opportunity to be represented by counsel and to offer voluntary 

witnesses. At the last hearing Your Honor suggested that decision be 
deferred until the hearing was actually held, so that you could have 
before you the transcript of the hearing and the Board's ultimate decision. 

A hearing was held on February 13th of this year in Washington, 
at which time Jamison was represented by three attorneys. On March 
2nd -- 

THE COURT: You say the defendant was represented by counsel 
before the Board? 

MR. GLICKSTEIN: Yes, Your Honor, the counsel that have appeared 
for him in this Court appeared for him at the parole revocation pro- 
ceedings. 

THE COURT: Where was the proceedings? 

MR. GLICKSTEIN: The hearing was held in Washington, Your 
Honor. 

THE COURT: I see. Well, that was very nice. 

MR. GLICKSTEIN: The Board issued its order on March 2nd, 
at which time Jamison's parole was revoked. AndI would like to offer 
to Your Honor a copy of the Board's order, the transcript of the hearing, 
the summary of the member's statement, and the exhibits. 

(The documents were handed to the Court by Mr. Glickstein.) 

THE COURT: Tell me briefly what was the crime of which this 
man was convicted. 

MR. GLICKSTEIN: He was convicted of transporting a stolen 
vehicle in interstate commerce. 
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THE COURT: What was the sentence imposed on him? 

MR. GLICKSTEIN: He was sentenced to fifteen years. 

THE COURT: Transporting an automobile? 

MR. GLICKSTEIN: There were two counts. On one count he was 
sentenced to ten years and on the other count to five — and they 


were to run consecutively. 

THE COURT: A violation of the Dyer Act? Were these commercial 
violations? That is an unusual sentence in a Dyer Act violation. Well, 
it is not for me to question the Court. What Court did that take place in? 

MR. GLICKSTEIN: In the Western District of Tennessee, Your 
Honor. 

THE COURT: Well, now, what were the violations charged? I 
mean, violations of parole. | 

MR. GLICKSTEIN: A warrant was issued for his arrest based on 
the charge that he had left his parole district without permission, that 
he associated with persons having criminal backgrounds, that he had 
passed worthless checks, and that he had been engaged -- 

THE COURT: Let's take the important ones. That he passed worth- 
less checks, that is a crime. The other things are not criminal. 

MR. GLICKSTEIN: That is correct, Your Honor. And that he 
was engaged in burglary and robbery. 

THE COURT: How much longer will he have to serve? 

MR. GLICKSTEIN: With good time, Your Honor, his sentence 
is due to expire on March 15, 1964. | 

THE COURT: I see. Very well, I will hear the Giher side. 

MR. SPEISER: Your Honor, on the factual problem here the Parole 
Board only revoked on two counts as compared to all of those charges that 
were read. | 

THE COURT: What point do you want to raise? 

MR. SPEISER: I would like to raise a question about the validity 
of the hearing at this time, the impossibility of having a fair hearing 

at this time; and also after that I'd like to discuss the fact that he 
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had his parole revoked on just two counts, one of which was associating 
with individuals of criminal background, and, second, leaving the district 
without permission. The other counts that were in the original warrant 
were not substantiated. The other counts that were read to you by Mr. 


Glickstein were not substantiated. 
THE COURT: I cannot go into the evidence before the Board. You 
know, this Court has no jurisdiction to review the discretion of the Parole 


Board. 

MR. SPEISER: But this Court can determine whether the deter- 
mination made by the Parole Board was arbitrary and capricious. 

THE COURT: No, the Court cannot even do that. All that the 
Court can do is to see whether the statute was complied with. 

Now, in what respect, if any, do you contend the statute was not 
complied with? 

MR. SPEISER: Well, first of all, he is entitled under the statue 
to a prompt hearing after the issuance of the warrant. Now, the warrant 
was issued in -- he was arrested on the warrant in April of 1957. This 
hearing was held on February 13, 1962. 

THE COURT: But he had a hearing previously. Now, later on it 
was determined that he was entitled to counsel. That does not make the 
other hearing void; it entitles him to a new hearing. 

You know, this Court does not sit to deliver the Federal peniten- 
tiaries. If that point was valid every parole violator whose hearing took 
place prior to the recent decisions of the Court of Appeals would have to 
be turned loose. I am not goingto do that, Mr. Speiser. 

MR. SPEISER: I am not suggesting that the Court do this, but in 
the particular case, and I don't know of any other where there has been 
this delay of almost five years -- 

THE COURT: I do not care whether it was ten years' delay. There 
was no delay. The Board did not delay. The Board offered a new hearing 
when the Court of Appeals made the decision, rendered its decision. 

MR. SPEISER: But when it did offer a new hearing, we contend 
that the prior hearing was invalid, which was the reason they offered 
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the new hearing. At that point his time on the original sentelice had 
expired. It expired in 1960, July 1960. And we contend that offering 
him a new hearing, giving him a new hearing after that period of time 
the Board had lost jurisdiction over him. 

THE COURT: I understand. That point has been made before me 
in other cases, Mr. Speiser, and I have consistently held that those 

facts do not lead to a loss of jurisdiction. | 

I am afraid I have no alternative except to deny the plaintiff's 
motion and grant the defendant's motion. | 

MR. SPEISER: Your Honor, may I address myself to the deter- 
minations that were made by the Board as to why his parole was revoked? 

THE COURT: No, because I have no jurisdiction to go into the 
merits of the action of the Parole Board. 

MR. SPEISER: There is also a problem here, ou Honor, on 
the question as to what is before the Court. The decision of the Parole 
Board which has just been made was made on March 6, and which I have 
received the day before yesterday, is not encompassed within the pleadings 
nor within the motion for summary judgment and the cross- motion for 
summary judgment. 


THE COURT: I understand. I am perfectly willing to limit my 


decision on the original papers. 

MR. SPEISER: So that the hearing -- 

THE COURT: I am going to grant the defendants' motion and deny 
the plaintiff's motion. 

MR. SPEISER: And these papers that have been sae today would 
not -- | 
THE COURT: Yes, let them be filed. They are part of the record. 
MR. SPEISER: But then I am afraid -- 
THE COURT: I have disposed of the matter. 
You may submit an order, if you please. 
MR. GLICKSTEIN: Yes, sir. 


* * * 


MR. SPEISER: Thank you, Your Honor. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Misc. No. 1830 September Term, 1961 
Andrew Louis Fitzpatrick, Misc. No. 1844 
Yetitioner, John T. Neiswenter, Jr., 

v. Petitioner, 
Richard A. Chappell, Chairman, Ve 
United States Board of Parole, Richard A. Chappell, et al., 


et al., 
Respondents. Respondents 


Misc. No. 1843 
William Francis Le Roy Williamson, 
Petitioner, 
v. 
Richard A. Chappell, et al., 
Respondents. 
Before: Edgerton and BaStian, Circuit Judges, in Chambers. 
ORDER 
Upon consideration of petitioners' petitions for leave to prosecute 
their appeals without prepayment of costs, it is 
ORDERED by the court that petitioners be, and they are hereby, 
granted leave to prosecute their appeals without prepayment of costs, 
and that the stenographic transcript of the proceedings in each case 
in the District Court be prepared at the expense of the United States, 
and it is 
FURTHER ORDERED by the court that each of the above -entitled 


cases be, and they are hereby, consolidated for all purposes, and that 


the joint appendix of the parties be prepared at the expense of the United 
States. A single joint appendix shall be filed in said cases. 
Dated: Per Curiam. 
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Proceedings 


Complaint, appearance filed 


Summons, copies (7) and copies (7) of Complaint issued 
All ser 5/11/61 —_ US Atty ser 5/10/61. Atty Gen ser 5/12/61 


Petition of pltff. for leave to file without prepayment of costs; 
Affidavit (fiat) Youngdahl, J.. 


Motion of defts for summary judgment or to dismiss; P&A; 
c/m 6-26-61 Exhibit; MC 6-27-61; Statement; Appearance 
of Burke Marshall and Eugene N. Barkin. | filed 


Stipulation of counsel extending time for pltff to reply to 
motion to dismiss to and including July 31, 1961. filed 


Stipulation extending time for pltf to reply to defts motion 
for summary judgment or motion to dismiss until 7/31/61. 
M/N) filed 


Stipulation of fact. filed 


Consent of defts to pltfs filing an amended complaint and 
extending time for deft to answer and withdrawal of 
defts motion to dismiss. (m/N) filed 


Amended complaint. : filed 


Summons, copies (7) and copies (7) of amended complaint 
and stipulation. A.. ser 8/2/61. US Atty ser 8/2/61. 
Atty Gen ser 8/7/61. 


Motion of defts for summary judgment or to dismiss; Exhibits 
(3); Notice; c/m 9-11-61; Statement of Facts; P&A; MC 
9-13-61. filed 


Stipulation of counsel extending time for pltf to answer defts 
motion for summary judgment to and including 10/6/61. (M/N) 
| filed 


Stipulation of counsel extending time for pltf to file response 
to notice for summary judgment to 10/17/61., filed 


Order appointing Stephen J. Pollak as co-counsel for pltf. 
(N) McGarraghy, J. 


Cross Motion of pltff for summary judgment & opposition to 
motion for summary judgment and to dismiss; Statement; 
P& A; c/m 10-17-61. M. C. 10-17-61. Appearance 
Stephen J. Pollak & Robert J. Muth. | filed 


Appearance of Howard A. Gleckstein atty for defts. filed 


Appearance of Robert J. Muth and David B. Isbell for pltff. 
filed 
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Proceedings 


Certificate of Richard Chappell; Affidavit; c/m 12-6-61. 
filed 


Order granting defts motion for summary judgment; denying 
pltfs motion for summary judgment. (N) Holtzoff, J. 


Application of pltff for leave to appeal without prepayment of 
costs; c/m 2-15-62 filed 


Application for leave to appeal without prepayment of costs 
Denied, (FIAT) (N) (signed 2-19-62) Holtzoff, J. 


Transcript of proceedings, 11-27-61, 12-19-61 & 3-8-62, 
pages 1-38 (Rep. G. Nevitt) (Court Copy) filed 


Certified copy order United States Court of Appeals granting 
petitioner leave to prosecute appeal without prepayment of 
costs & consolidating this cause with C.A. 951-61 & C.A. 
1503-61; joint appendix to be prepared at expense of United 
States of America (original filed in C. A. 951-61) filed 


Transcript of proceedings November 27 & December 19, 1961 
and March 8, 1962, pages 1-38. (Rep. by Gerald Nevitt) 
(Defts copy) 


[ Filed June 27, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ANDREW LOUIS FITZPATRICK 
Plaintiff 
v. CIVIL ACTION NO. 1432-61 


) 
) 
) 
| ) 
RICHARD A. CHAPPELL, Chairman MOTION FOR SUMMARY 
United States Board of Parole ) JUDGMENT OR, IN THE 
) ALTERNATIVE, MOTION 
) TO DISMISS 
) 
) 
) 


EVA BOWRING 


EDWARD J. DONOVAN 
JOHN E. HENRY 

GEORGE J. REED, Members 
United States Board of Parole 


Defendants ) 
Come now the defendants by their attorney, the United States 
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Attorney, and respectfully move the Court for an order granting a 
summary judgment in their favor on the grounds that no genuine issue 
as to any material fact exists as more particularly appears from the 
certificate of James V. Bennett, Director, Bureau of Prisons, which 
is attached hereto and defendants are entitled to a judgment as a matter 
of law. 

In the alternative, the defendants by their attorney, respectfully 
move the Court for an order dismissing the complaint on. the ground that 
the controversy from which the complaint arose is now moct. 


/s/ Burke Marshall 
Assistant Attorney General 


/s/ Eugene N. Barkin 
Attorney, Department of Justice 
/s/ David C. Acheson 
United States Attorney 
of Counsel 


CERTIFICATE 
DISTRICT OF COLUMBIA, ss: : 

I, James V. Bennett, Director of the Bureau of Prisons, 
Department of Justice, do hereby certify that I am acting as the admin- 
istrative head of said Bureau of Prisons, with official duties at 
Washington, D. C. 

I further certify that I have lawful custody of the records and files 
of the said Bureau, including the records of the United States Board 
of Parole pertaining to individual prisoners. 


I further certify that the following attached instruments are exact 


copies of the original documents relating to the case of Andrew Louis 

Fitzpatrick v. Richard A. Chappell, et al. C. A. No. muee 
Affidavit of Donald B. Laughlin dated June 5, 1961; 
Transcript of interview of plaintiff by John B. Maguire dated 
December 14, 1959; 
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Letters from United States Probation Officer Picher to Parole 

Executive dated August 10, and September 11, 1959; 

Summary of parole revocation hearing dated February 12, 1960. 

In Witness Whereof, I have hereunto set my hand and caused the 
seal of the Bureau of Prisons to be affixed this _ day of June 1961. 


/s/ James V. Bennett, 
Director, Bureau of Prisons 


UNITED STATES BOARD OF PAROLE 
TRANSCRIPT OF MINUTES 
Atlanta, Georgia 


CASE OF Andrew Louis Fitzpatrick 
REGISTER NO. 174761-A 


DATE February 12, 1960 


PRESENT Mrs. Eva Bowring 


SUMMARY 

Andrew Louis Fitzpatrick appears as a parole violator. This 
man was paroled effective January 15, 1955. The referral shows failure 
to submit reports for June, July and August, 1955, failure to maintain 
contact with the U. S. Probation Office, leaving District without permission, 
and issuing bad checks. Inmate states there is no question but that 
he violated his parole. He states that he has a detainer for a stolen car, 
which he expects to be dropped. 

There is no, question but that he violated his parole and I recommend 
that he be held as a violator. 
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Violator Statement Andrew Louis Fitepatrick 

Reg. No. 74761-A 

Released on October 15, 1954 

Sentence Six years | 

Returned as PV-Committed: Dec, 4, 1959 
Warrant Issued: Sept. 15, 1959 

Eligible for release March 7, 1964 

Full Term expires April 26, 1966 


Chief, U. S. Probation Officer, Mr. Arch E. Sayler, 207 U. S. Court 
House, Foley Square, New York City 7, N. Y. | 

Q. Our records indicate that you were sentenced to a term of 
6 years on April 16, 1951, for Impersonating an Army Officer and on the 
Same date you received a 10 year concurrent sentence for Impersonating 
an Army Officer and Transporting Forged Check Interstate and again on 
that same date you received a 6 year concurrent sentence for Impersonating 
an Army Officer, making a total aggragate sentence of 10 years and you 


were paroled from this sentence on October 15, 1954. lias correct? 


A. Yes, sir. 

Q. Ihave a report that indicates you violated the conditions of your 
parole by failure to submit reports for June, July and August, 1959, 
and failure to maintain contact with the U. S$. Probation Officer, leaving 
the district without permission and issuing bad checks. " that correct? 
A. That's correct. | 

Q. Then there is no doubt in your mind but that yeu! did violate the 
conditions of your parole, is there? 
A. No, sir. 
Certified to be a true and correct transcription of preliminary state - 
ment made this 14th day of December, 1959. | 


/s/ Nellie Ramsey, 
Parole Clerk 


Interviewed by: 


/s/ John B. Maguire, Chief 
Classification and Parole 


The above statements made by me are true and correct to the best of 
my knowledge. /s/ Andrew Louis Fitzpatrick, 
Reg. No. 74761-A. 
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UNITED STATES DISTRICT COURT 
OFFICE OF THE PROBATION OFFICER 
DISTRICT OF VERMONT 


September 11, 1959 


Mr. William K. McDermott 
Parole Executive 

U. S. Board of Parole 
HOLC Building 

First & D. Street, N. W. 
Washington (25), D. C. 


Re: FITZPATRICK, Andrew L. 


Reg. No. 74761-A 


Dear Mr. McDermott: 

Reference is made to previous correspondence regarding the above 
parolee. 

Following my last letter to you of August 10, 1959, I received a 
letter from Fitzpatrick on August 12, supposedly sent from 151 Center 
Street, Bangor, Maine, in which he gave somewhat of a "lame duck" 
alibi for not keeping in contact with this office. A copy of this letter 
is enclosed for your information. 

About the same time Fitzpatrick wrote to me, he also wrote to his 
wife in Barre indicating he was now trying to make an honest living and 
that he had left Barre bezause it looked like he would fail. Consequently, 
he simply gave up for awhile and did not care whether he lived or died. 
He told his wife that he would personally supervise the operation of three 
independent microfilm companies in Maine, New Hampshire and Vermont. 
He also stated that he hoped things would work out and that all he wants 
now is to prove himself. 

On August 18, I wrote to James MacKeen, Chief U. S. Probation 
Officer, Portland, Maine, requesting him to contact parolee at his last 
known address, 151 Center Street, Bangor, Maine: Copy of Mr. McKeen's 
reply of August 27 was sent to you for your information. 

On August 25, I interviewed Mrs. Fitzpatrick at her home in Barre, 
Vermont regarding all of her husband's activities since he had left the 
District on June 29. 
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For one thing, I found out that during the first part of July he had 


passed at least two bad checks in Massachusetts drawn against the 
Granite Savings Bank and Trust Company of Barre, Vermont in the 
amount of $25.00 each; that he also passed another forged check at 

the Burlington Federal Savings and Loan Corporation sometime in June 
in the amount of $25.00. ! 

Prior to his leaving Barre on June 29, 1959, he had passed at least 
three bad checks in various Barre, Vermont stores which his wife later 
made good. 

I also understand that the Barre police hold auotiee bad check which 
Fitzpatrick cashed at Rice's Pharmacy in Nashua, New Hecipetire some - 
time during the first part of August. 

The last time Mrs. Fitzpatrick heard from her husband was on 
August 21 when he telephoned her about midnight advising that he was 
in Nashua and was heading toward Barre and would be home the following 
day to discuss future plans with his wife. Needless to say, parolee never 
reached Barre and has not since been heard from. 

On September 3, Mrs. Fitzpatrick contacted a local attorney for 
the purpose of instituting divorce proceedings against her husband. 

Mrs. Fitzpatrick and her two children have been living at her 
mother's in Barre for the past three months and plans to stay there 
indefinitely. | 

Inasmuch as parolee has failed to submit his reports for the months 
of June, July and August; to contact this office directly and that he is 
wandering outside of the district without permission, I have no alternative 
but to request that a Warrant be issued for his arrest as a Parole Violator. 

Sincerely yours, 


/s/ Paul J. Picher 
U. S. Probation Officer 
cc - Mr. ArchE. Sayler 
Chief U. S. Probation Officer 
207 U. S. Court House 
New York (7), New York 


Mr. Brayton B. Crist 

U. S. Probation Officer 
302 Post Office Building 
Trenton (9), New Jersey 
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UNITED STATES DISTRICT COURT 
OFFICE OF THE PROBATION OFFICER 
DISTRICT OF VERMONT 


August 10, 1959 


Mr. William K. McDermott 
Parole Executive 

U. S. Board of Parole 
HOLC Building 

First & D Streets, N. W. 
Washington (25), D. C. 


Re: FITZPATRICK, Andrew L. 
Reg. No. 74761-A 


Dear Mr. McDermott: 

I was recently able to contact parolee's wife at her home in Barre, 
Vermont and learned the following regarding Fitzpatrick's activities 
during the past six weeks or so: 

Mrs. Fitzpatrick advised that on June 29, 1959, she and her husband 
had had an argument over a money matter; that she more or less told him 
to leave the home and return when he could support his family. Parolee 
apparently left Barre in his car early that evening and has not since re- 
turned. 

On July 6, 1959, he telephoned his wife from Boston, Massachusetts 
to advise that he was training for a job with the Graphic Microfilm 
Company of Cambridge, Massachusetts; that he would be attending classes 
for two weeks and would probably start working in Vermont within three 
weeks; he asked his wife whether or not he could return to his home and 
she replied that he could do so if he really meant to support his family. 

While I was there visiting with Mrs. Fitzpatrick on August 7, 1959, 
she received a telegram from Bangor, Maine advising that he had sent a 
$50.00 money order via Western Union and that he was leaving for New 
York and Boston shortly. He advised that he had finally succeeded in 
finding employment. In his telegram he also stated that he would write 
the same night and would wire cash to the bank the following week. 

Even though Fitzpatrick has failed to submit his reports for the 
months of June and July, I am inclined to give him an opportunity to 
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explain personally why he has left this district without permission and 
has failed to contact this office since June 29. 
Technically speaking, Fitzpatrick is in violation of: the terms of 
his parole. However, it is my recommendation that no action be taken for 
the time being. 


Sincerely yours, 


/s/ PaulJ. Picher © 
U. S. Probation Officer 
| 


cc - Mr. Brayton B. Crist 
U. S. Probation Officer 
302 Post Office Building 
Trenton (9), New Jersey 


Mr. Felice M. Forno 
U. S. Probation Officer 
207 U. S. Court House 
Foley Square 

New York (7), New York 


[ Filed June 8, 1961] 
U. S. BOARD OF PAROLE 
DATE: June 5, 1961 
TO WHOM IT MAY CONCERN: : 

I, the undersigned, DONALD B. LAUGHLIN, Parole Officer, U. S. 
Penitentiary, Atlanta, Georgia, do hereby swear and affirm that on 
Tuesday, May 16th, 1961, I advised inmate Andrew Louis Fitzpatrick, 
Register Number 74761-A of his right to be represented oy counsel at a 
Revocation Hearing. 

I submitted to him a statement whereby he could indicate whether 
or not he desired to be represented by counsel, and he refused to sign 
this statement, stating that he has case in court and can't answer anything 
or do anything without instructions from his attorney. , 


/s/ Donald Ss. Laughlin 

Parole Officer 
[ Jurat] 
[ Certificate of Service] 


[ Filed July 31, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Andrew Louis Fitzpatrick ) 


U. S. Penitentiary, Atlanta, Georgia 
Plaintiff 
v. CIVIL ACTION NO, 1432-61 


) 
) 
) 
) 
Richard A. Chappell, Chairman, 5 
United States Board of Parole, J 
Eva Bowring, Edward J. Donovan, ) 
John B. Henry, and George J. Reed, ) 
members United States Board of Parole ) 


Defendants ) 
STIPULATION OF FACT 
It is stipulated by and between the undersigned, counsel for the 
parties to this action, as follows: 
The following rule was adopted by the United States Board of 
Parole and became effective April 24, 1961: 
"All federal prisoners who have been returned to custody as 
parole or mandatory release violators under a Board warrant 
Shall be advised that they may be represented by counsel at the 
revocation hearing provided that they arrange for such counsel 
in accordance with Board procedure. 


"All prisoners in custody as violators previously given revocation 
‘hearings’ without being afforded the opportunity for representation 
by counsel shall be given an opportunity for a hearing with counsel." 
Pursuant to this rule, plaintiff Andrew Louis Fitzpatrick was on 
or about May 16, 1961 and on or about June 26, 1961, offered an opportunity 
for a revocation hearing with counsel before a member of the United 
States Board of Parole. Said offer was intended to be and was clearly 
understood by all parties to be an offer for a hearing in which the plaintiff 
could be represented by counsel of his own choosing to be furnished, 
retained and paid for by plaintiff. Said offer was not intended to be an 


71 


offer by the Federal Government or any agency thereof, including the 
United States Board of Parole, to furnish or appoint counsel for plaintiff. 


/s/ Lawrence Speiser 
Attorney for Plaintiff 


/s/ Eugene N. Barkin 
July 18, 1961 Attorney for Defendant 


[ Filed July 31, 1961] 

AMENDED COMPLAINT FOR DECLARATORY J UDGMENT 

AND INJUNCTIVE RELIEF 

1. This is an action for declaratory judgment and injunctive relief 
arising under the Declaratory Judgment Act, Title 28U. S.C. A. § 
2201, and under Section 10 of the Administrative Procedure Act, Title 
5 U. S.C. A. 8 1009. 

2. The plaintiff, Andrew Louis Fitzpatrick, is being held in the 
United States Penitentiary at Atlanta, Georgia, upon order of the United 
States Board of Parole (hereinafter referred to as the Board). 

3. The above-named defendant, Richard A. Chappell, is chairman 
of the Board and the other above-named defendants are members of the 
Board. The Board is located in the H. O. L. C. Bullsity, 101 Indiana 
Avenue N. W., Washington, D. C. 

4. On or about April 16, 1951, the United States District Court 
for the Southern District of West Virginia, at Charleston, West Virginia, 
sentenced plaintiff to the custody of the Attorney General for a total of 
ten years. 

5. On or about October 15, 1954, plaintiff was Pe on parole 
from the United States Penitentiary at Atlanta, Georgia. | 

6. Onor about October 27, 1959, plaintiff was arrested upon a 
warrant issued by the Board on or about September 15, 1959, alleging 
that the plaintiff had violated his parole. Plaintiff has been in custody since 


said arrest. Subsequent to said arrest plaintiff was confined in various 
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penitentiaries and thereafter was transferred to the United States 


Penitentiary at Atlanta, Georgia, where he remains confined. 

7. Onor about February 12, 1960, plaintiff was brought before 
Mrs. Eva Bowring, Member of the United States Board of Parole, anda 
hearing was held to determine whether plaintiff's parole should be revoked. 


Without plaintiff's consent said hearing was held in the United States 
Penitentiary in which plaintiff was then confined and not in the juris- 
diction where any of the alleged acts of the plaintiff in violation of his 
parole occurred. 

8. (a) Plaintiff was not furnished counsel by the Board for 
said hearing nor was he offered counsel by the Board. 

(b) Plaintiff was not given an opportunity to obtain counsel 
for said hearing. 

(c) Plaintiff was not notified of his right to obtain counsel 
for said hearing. 

(d) Plaintiff had made no election not to have counsel at the 
hearing and had not waived his right to counsel at the hearing. 

9. (a) Plaintiff was given inadequate advance notice of the 
time and place of the hearing. 

(b) Plaintiff was not afforded compulsory process for the 
summoning of witnesses in his behalf. Nor was plaintiff given an adequate 
opportunity to obtain witnesses in his behalf or to present testimony and 
evidence in his behalf. 

(c) Plaintiff was not afforded the right to confront and cross- 
examine witnesses against him. 

(d) The hearing took only a few minutes. A stenographer 
was present and a transcript was made. 

(e) The evidence against plaintiff consisted of unsworn, 
hearsay statements which were not shown to plaintiff. 

10. The procedures prusuant to which plaintiff's parole was 
revoked denies plaintiff the right to a fair, meaningful and adequate 
opportunity to appear as required by law and deprived plaintiff of rights 
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guaranteed to him by Sections 4201-07 of Title 18 of the United States 
Code, Title 18 U.S.C.A. $8 4201-07, and by the Fifth and Sixth 
Amendments to the Constitution of the United States. _ 

11. Plaintiff was notified of the purported revocation of parole 
on or about May 6, 1960. Plaintiff has been confined since that time 
in the United States Penitentiary at Atlanta, Georgia. His request for 
reconsideration was denied on or about October 5, 1960. 

12. At no time prior to April 16, 1961, the date of expiration of 
the 10-year sentence imposed upon plaintiff by the United States District 
Court for the Southern District of West Virginia, did the Board or any 
agent thereof, offer the plaintiff an opportunity for a lawful hearing with 
counsel, 

13. Effective April 24, 1961, the Board adopted a rule which 
reads in part: 

"All prisoners in custody as violators aneupaniy given revocation 

"hearings' without being afforded the opportunity for representation 

by counsel shall be given an opportunity for a hearing with counsel." 
Pursuant to this rule, plaintiff, who has filed with this Court an Affidavit 
of Poverty dated April 21, 1961, was on or about May 16, 1961, and on 
or about June 26, 1961, offered an opportunity for a revocation hearing 
with counsel. Said offer was not intended to be an offer by the Federal 


Government or any agency thereof, including the Board, : to furnish or 
appoint counsel for plaintiff. Said offer did not fulfill the requirements 
of Section 4207 of Title 18 of the United States Code, 18 U. S.C. A. 

8 4207, or of the Fifth and Sixth Amendments to the Constitution of the 


United States. 

14. Due to the length of time which has passed since October 27, 
1959, when the plaintiff was arrested on warrant alleging violation of 
parole, plaintiff cannot now be afforded and pursuant to the Board's 
offer of May 16, 1961, and June 26, 1961, could not then have been 
afforded, the prompt and fair hearings required by the Fifth and Sixth 
Amendments to the Constitution of the United States, by Section 4207 of 
Title 18 U. S. C. A. 8 4207 and by Section C. 39 of the pegeradous of 
the Board, 28C. F. R. 2.39. 
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WHEREFORE, plaintiff respectfully prays that the Court: 

(1) Review the hearing and action of the Board in the above - 
named matter; 

(2) Declare such hearing and action to be invalid; 

(3) Issue a mandatory injunction against said Board ordering 
that plaintiff be forthwith released from the United States Peniten- 
tiary, Atlanta, Georgia, and restored to freedom; 

(4) Declare that since the purported revocation of plaintiff's 
parole ensued upon a failure of the Board to comply with con- 
stitutional and statutory procedural rights, the revocation was a 
nullity and that the plaintiff on or about April 16, 1961, completed 
serving the 10-year sentence imposed by the United States District 
Court for the Southern District of West Virginia, and is no longer 
subject to the jurisdiction of the United States Board of Parole and 
is entitled to mandatory release from the custody of the Attorney 
General; 


(5) As an alternative to the relief prayed for in Paragraphs (3) 
and (4) above, declare that the offers extended on or about May 16, 
1961, and June 26, 1961, of an opportunity for revocation hearing 
with counsel did not fulfill the requirements of the Fifth and Sixth 
Amendments to the Constitution of the United States and of Section 
4207 of Title 18 of the United States Code, 18 U. S. C. A. § 4207 
and was in violation of the Regulations of the Board of Parole in 


that said offer did not provide for the appointment of counsel and 
would not have afforded plaintiff a fair and lawful hearing and 
issue a mandatory injunction against said Board ordering that 
plaintiff be afforded forthwith a hearing in accordance with the 
requirements of law. 

(6) Grant such other and further relief as may be proper and 
appropriate. 


/s/ Robert J. Muth /s/ Lawrence Speiser 
701 Union Trust Building c/o American Civil Liberties Union 
Washington 5, D. C. 1612 Eye Street, N W. 
Washington 6, D. C. 
Counsel for Plaintiff by 
Appointment of the District Court 


[ Filed Sept ember 13, 1961] 


MOTION FOR SUMMARY JUDGMENT oR, 
IN THE ALTERNATIVE, MOTION TO DISMISS 
——e_—wossps————————————— 


Come now the defendants by their attorney, the United States 
Attorney, and respectfully move the Court for an order granting summary 
judgment in their favor on the grounds that no genuine issue as to any 
material fact exists as more particularly appears from the certified 
copies of official Bureau of Prisons documents which are attached here- 
to and defendants are entitled to a judgment as a matter of law. 

In the alternative, the defendants, by their attorney, respectfully 
move the Court for an order dismissing the complaint on the ground that 
the controversy from which the complaint arose is now moot. 

| 
/s/ Burke Marshall 
Assistant Attorney General 


/s/ Eugene N. Barkin 
Attorney, Department of Justice 


/s/ David C. Acheson 
United States Attorney of Counsel 


CERTIFICATE 
DISTRICT OF COLUMBL, ss: 
I, Myrl E. Alexander, Acting Director of the Bureau of Prisons, 


Department of Justice, do hereby certify that I am acting as the admin- 
istrative head of said Bureau of Prisons, with official duties at Washington 
D.C. 


> 


I further certify that I have lawful custody of the speonde and files 
of the said Bureau, including the records of the United sea Board of 


Parole pertaining to individual prisoners. 
I further certify that the following attached instruments are exact 
copies of the original documents relating to the case of Andrew Louis 


Fitzpatrick. 


76 


Violator Statement dated December 14, 1959. 
Summary of parole revocation hearing dated February 12, 1960. 


In Witness Whereof, I have hereunto set my hand and caused the 
seal of the Bureau of Prisons to be affixed this 6 day of September, 1961. 


/s/ MYRL E. ALEXANDER 
Acting Director Bureau of Prisons 


Violator Statement Andrew Louis Fitzpatrick 

Reg. No. T4761-A 

Released on October 15, 1954 

Sentence Six years 

Returned as PV-Committed: Dec. 4, 1959 
Warrant Issued: Sept. 15, 1959 

Eligible for release March 7, 1964 

Full term expires April 26, 1966 


Chief, U. S. Probation Officer, Mr. Arch E. Sayler, 207 U. S. Court 
House, Foley Square, New York City 7, N. Y. 

Q. Our records indicate that you were sentenced to a term of 
6 years on April 16, 1951, for Impersonating an Army Officer and on the 
same date you received a 10 year concurrent sentence for Impersonating 
an Army Officer and Transporting Fored Check Interstate and again on 
that same date you received a 6 year concurrent sentence for Impersonating 
an Army Officer, making a total aggragate sentence of 10 years and you 
were paroled from this sentence on October 15, 1954. Is that correct? 
A. Yes, sir. 

Q. I have a report that indicates you violated the conditions of 
your parole by failure to submit reports for J une, July and August, 1959, 
and failure to maintain contact with the U. S. Probation Officer, leaving 
the district without permission and issuing bad checks. Is that correct? 
A. That's correct. 
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Q. Then there is no doubt in your mind but that j you did violate 
the conditions of your parole, is there? 
A. No, sir. 
Certified to be a true and correct transcription of preliminary statement 
made this 14th day of December, 1959 


/s/ Nellie Ramsey 
Parole Clerk 


Interviewed by: 


/s/ John B. Maguire, Chief 
Classification and Parole 


The above statements made by me are true and correct to the best of 


my knowledge. 


/s/ Andrew Louis Fitepatrik, 
Reg. No. 74761-A. 


UNITED STATES BOARD OF PAROLE 
TRANSCRIPT OF MINUTES 
ATLANTA, GEORGIA 


CASE OF Andrew Louis Fitzpatrick 
REGISTER NO. 174761-A 
DATE February 12, 1960 


PRESENT Mrs. Eva Bowring 
SUMMARY 


Andrew Louis Fitzpatrick appears as a parole violator. This 
man was paroled effective January 15, 1955. The referral shows failure 
to submit reports for June, July and August, 1959, failure to maintain 
contact with the U. S. Probation Office, leaving District without per- 
mission, and issuing bad checks. Inmate states there is no question 
but that he violated his parole. He states that he has a detainer for a 
stolen car, which he expects to be dropped. 

There is no question but that he violated his parole and I recommend 
that he be held as a violator. 
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NOTICE 

Please take notice that the points of law and authorities in support 
of the foregoing Motion are attached hereto. The rules of the District 
Court for the District of Columbia require that if you oppose the granting 
of the said Motion, you shall, within five days after service upon you, 
or such further time as the Court may grant or the parties hereto agree 
upon, file a memorandum of the points of law and authorities upon which 
you rely in support thereof and serve a copy thereof upon counsel for 
the defendant. 
[ Certificate of Service] 


[ Filed Sept. 13, 1961] 
STATEMENT OF MATERIAL FACTS AS TO WHICH 


THERE IS NO GENUINE ISSUE, PURSUANT TO RULE 9(h) 


Defendants contend that there is no genuine issue as to the following 


material facts: 

1. On April 16, 1951, the plaintiff was sentenced to a term of ten 
years by the United States District Court forthe Southern District of 
West Virginia for impersonating an Army officer and obtaining money 
in violation of 18 U.S.C. 912 and transporting forged checks in inter- 
state commerce in violation of 18 U.S.C. 2314. 

2. On October 15, 1954, plaintiff was released on parole. 

3. On October 27, 1959, he was arrested as a parole violator. 

4. On December 14, 1959, he was interviewed by the Chief, 
Classification and Parole, United States Penitentiary, Atlanta, Georgia, 
who advised him of the charges lodged against him, at which time the 
plaintiff admitted that he violated the conditions of his parole. 

5. On February 12, 1960, the plaintiff's parole revocation hearing 
was held at which time he again admitted that he had violated the terms 
of his parole. 

6. On May 2, 1960, his parole was revoked. 
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7. There is no indication that the plaintiff ever requested that 
witnesses be allowed to testify on his behalf at the revocation hearing. 
8. No adverse witnesses testified at the plaintiff’ S revocation 
hearing. : 
9. On May 16, 1961, and again on June 26, 1961, the plaintiff 
was offered a rehearing with counsel present but he refused to avail 


himself of this opportunity. 


/s/ Burke Marshall 
Assistant Attorney General 


/s/ Eugene N. Barkin 
Attorney, Department of Justice 


/s/ David C. Acheson 
United States Attorney 
Of Counsel 


[ Filed Oct. 17, 1961] | 


PLAINTIFF'S CROSS MOTION FOR SUMMARY 
JUDGMENT AND OPPOSITION TO DEFENDANTS' 
MOTION FOR SUMMARY JUDGMENT OR, IN THE 


ALTERNATIVE, MOTION TO DISMISS 
Pursuant to Rule 56 of the Federal Rules of Civil Procedure, plaintiff, 


Andrew Louis Fitzpatrick, respectfully moves this Court for an order 
granting summary judgment in his favor and for grounds of this motion says: 
1. No genuine issue exists as to any material fact necessary 
to the grant of this motion. | 
2. Plaintiff is illegally imprisoned and entitled to release 


under the decisions of the Court of Appeals for the District of 


Columbia. 

3. Defendants' offers of May 16, 1961 and June 26, 1961, 
of a hearing with counsel were invalid because they were made 
after an unreasonable delay--over 18 months --following plaintiff's 


arrest. 


80 


4. Defendants' offers of May 16, 1961 and June 26, 1961, 
were too late: plaintiff completed his original sentence on April 16, 
1961, and was thereafter absolutely entitled to release. 
5. Defendants' offers of May 16, 1961 and June 26, 1961, 
were invalid since they did not provide for appointment of counsel. 
6. Defendants' offers of May 16, 1961 and June 26, 1961, 
were invalid because they did not provide that plaintiff would be 
afforded compulsory process for the Summoning of witnesses in 
his behalf, or that plaintiff would be allowed to present testimony 
or evidence in his behalf or to confront and cross-examine, through 
counsel, the witnesses against him. 
Plaintiff opposes defendants’ Motion for Summary Judgment or, 
in the Alternative, Motion to Dismiss on the grounds set forth above 
and in the accompanying Memorandum of Points and Authorities. 
In support of this Motion and Opposition, plaintiff relies on the 


Memorandum of Points and Authorities submitted herewith. 


/s/ Lawrence Speiser 
American Civil Liberties Union 
16121 Street, N. W. 


/s/ Stephen J. Pollak 


/s/ Robert J. Muth 
701 Union Trust Building 
Washington 5, D. C. 


Attorneys for Plaintiff 
October 17, 1961 


[ Filed October 17, 1961] a 


PLAINTIFF'S STATEMENT OF MATERIAL 
FACTS AS TO WHICH THERE IS NO 
GENUINE ISSUE, PURSUANT TO LOCAL 


RULE 9(h) | 


Plaintiff contends that there is no genuine issue as to the following 
material facts: | 

1. Plaintiff, Andrew Louis Fitzpatrick, isa prisoner in the 
United States penitentiary at Atlanta, Georgia, purportedly confined 
pursuant to a 10-year sentence imposed by the U. S. District Court for 
the Southern District of West Virginia on April 16, 1951. 

2. After serving more than three years of this sentence, plaintiff 
was released October 15, 1954, on parole. 

3. Plaintiff was arrested on October 27, 1959, pursuant toa 
United States Board of Parole Warrant and delivered into the custody 
of the warden for the United States Penitentiary at Atlanta, Georgia. 

4. Plaintiff has been imprisoned for approximately 23 months 
since his arrest on October 27, 1959. 

5. On February 12, 1960, plaintiff was taken before Mrs. Eva 
Bowring, a member of the United States Board of Parole, for a parole 
revocation "hearing."" Plaintiff was neither furnished nor offered counsel 
for this hearing. He was not given opportunity to obtain counsel nor was he 
notified of his right to counsel for the hearing. Plaintiff was given no 
advance notice of the time and place of the hearing. He’ ‘was not afforded 
compulsory process for the summoning of witnesses in his behalf; nor 
was he given an opportunity to obtain witnesses or to present testimony 
and evidence in his behalf. Plaintiff was not afforded the right to con- 
front and cross-examine witnesses against him. The evidence against him 
consisted of unsworn, hearsay statements which were not shown to 
plaintiff. 

6. On or about May 2, 1960, the United States Board of Parole 
notified plaintiff that it had revoked his parole. 


7. Plaintiff's request for reconsideration of the revocation of his 


parole was denied on or about October 5, 1960. 
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8. On May 16, 1961, andon June 26, 1961, eighteen months 
after arrest, plaintiff was offered a second "hearing", this time with an 
opportunity for representation by counsel. These offers were for a hearing 
in which plaintiff would be represented by counsel of his own choosing to be 
furnished, retained and paid for by plaintiff. The offers were not intended 
to be offers to furnish or appoint counsel for plaintiff, an indigent. The 
offer was not intended to afford plaintiff compulsory process for the 
summoning of witnesses in his behalf. Nor was it intended to include 
permission for plaintiff to present at the hearing evidence in his own 
behalf, whether through witnesses summoned by compulsory process or 
not, to confront and cross-examine the witnesses against him or to re- 
view the evidence against him. 


/s/ Lawrence Speiser 
American Civil Liberties Union 
1612 I Street, N. W. 


/s/ Stephen J. Pollak 


/s/ Robert J. Muth 
701 Union Trust Building 
Washington 5, D. C. 


October 17, 1961 | Attorneys for Plaintiff 


[ Filed Dec. 20, 1961] 


UNITED STATES DEPARTMENT OF JUSTICE 
UNITED STATES BOARD OF PAROLE 
WASHINGTON 


December 4, 1961 
I, Richard A. Chappell, Chairman, United States Board of Parole, 
hereby certify that the Warden of the United States Penitentiary, Atlanta, 
Georgia, or his authorized representative, was instructed and authorized 
to advise Andrew Louis Fitzpatrick that he would be given the opportunity 
if he desired to have another hearing with attorney representation and/or 
to call voluntary witnesses to testify in his behalf at said hearing. 
/s/ Richard A. Chappell 


[ Filed Dec. 20, 1961] 


DATE: November 30, 1961 


TO WHOM IT MAY CONCERN 
I, the undersigned, John B. Maguire, Chief, Classification & 
Parole at the United States Penitentiary, Atlanta, Georgia, 
do hereby swear and affirm that on November 30, 1961, 1961, I gave 
to inmate Andrew Louis Fitzpatrick, #74761-A, the attached statement 
which he (refused to sign). 
/s/ John B. Maguire 
Sworn to and subscribed before me, Nov. 30 - 1961 authorized by the 
Act of July 7, 1955, to administer oaths, (18 U.S.C. 4004). 


/s/ Boscoe V. Wolfe 
Parole Officer 


UNITED STATES DEPARTMENT OF J USTICE 
United States Board of Parole 
Washington 


ATTORNEY -WITNESS ELECTION FORM 


" Date 
| 


The Board of Parole has adopted a regulation providing for new 
revocation hearings for all those alleged parole and conditional release 
violators who desire to be represented by an attorney of their own 
choosing or to call voluntary witnesses having relevant and material 
information. Counsel and/or witnesses may be heard either at the re- 
vocation hearing at the institution or at the Washington office of the 
Board of Parole. Counsel will not be furnished by the Government. If 
counsel and/or witnesses are to be heard at the institution, the case will 
be continued, upon request, for a period not exceeding 30 days for this 
purpose. The hearing will not be postponed beyond that Period of time 
due to the absence of counsel or witnesses, except in the discretion of 
the Board. 
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Having been fully advised that I may have a new revocation 
hearing unless I waive representation by counsel and the opportunity 
to call witnesses having relevant and material information, I hereby state: 
a) I wish to waive representation by counsel and the testimony 
of witnesses. 


Name 


Register No. 
b) I wish to employ the services of an attorney and/or have 
witnesses testify in my behalf. 


Name 


Register No. 


Witnessed by: 


Date 


[ Filed Jan 3, 1962] 
ORDER 

This cause came on for hearing upon the defendants' Motion for 
Summary Judgment or, in the alternative, Motion to Dismiss, and the 
plaintiff's cross Motion for Summary Judgment. After hearing the 
argument of respective counsel and upon careful consideration of the 
record, itis, by this Court, this 3 dayofJan., 1962, 

ORDERED: 

1. That the defendants' Motion for Summary J udgment be, and it 
hereby is, granted. 

2. That the plaintiff's Motion for Summary J udgment be, and it 
hereby is, denied. 


/s/ Alexander Holtzoft 
JUDGE 


[ Filed April 12, 1962] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Misc. No. 1839 September Term, 1961 
Andrew Louis Fitzpatrick, Misc. No. 1844 
Petitioner, John T. Neiswenter) Jr., 
v. Petitioner, 


Richard A. Chappell, Chairman, Richard A. Chappell, et al., 
United States Board of Parole, 

et al., : 
Respondents. ' Respondents. 


Misc. No. 1843 

William Francis Le Roy Williamson, 
Petitioner, 
Vv. 

Richard A. Chappell, et al., 
Respondents. 


Before: Edgerton and Bastian, Circuit J udges, 
in Chambers. 


ORDER 

Upon consideration of petitioners' petitions for leave to prosecute 
their appeals without prepayment of costs, itis 

ORDERED by the court that petitioners be, and they are hereby, 
granted leave to prosecute their appeals without prepayment of costs, 
and that the stenographic transcript of the proceedings in each case in 
the District Court be prepared at the expense of the United States, and 
it is 


FURTHER ORDERED by the court that each of the bee -entitled 
cases be, and they are hereby, consolidated for all purposes, and that 


the joint appendix of the parties be prepared at the expense of the United 
States. A single joint appendix shall be filed in said cases. 

Per Curiam. 
Dated: Apr. 12, 1962 


[Filed July 21, 1961] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
WILLIAM FRANCIS LeROY WILLIAMSON, 
Box 70345, Leavenworth, Kansas, 
Plaintiff, 
v. Civil No. 1503-61 


) 

) 

) 

) 

) 
RICHARD A, CHAPPELL, Chairman, 
United States Board of Parole, ) 
EVA BOWRING, EDWARD J. DONOVAN, ) 
JOHN B. HENRY, and GEORGE J. REED, ) 
Members, United States Board of Parole, ) 

) 


Defendants. 
AMENDED COMPLAINT FOR DECLARATORY 
JUDGMENT AND INJUNCTIVE RELIEF 

1. This is an action for declaratory judgment and injunctive relief 
arising under the Declaratory Judgment Act, Title 28 U.S.C.A. 82201, and 
under Section 10 of the Administrative Procedure Act, Title 5 U.S.C.A. 

§ 1009. 

2. The plaintiff, William Francis LeRoy Williamson, is being held 
in the United States Penitentiary at Leavenworth, Kansas, upon order of 
the United States Board of Parole (hereinafter referred to as the Board). 

3. The above-named defendant, Richard A. Chappell, is Chairman 
of the Board and the other above-named defendants are members of the 
Board. The Board is located in the H.O.L.C. Building, 101 Indiana Ave- 
nue, N.W., Washington, D.C. 

4. On or about September 17, 1953, the United States District Court 
for the Western District of Texas, at San Antonio, Texas, sentenced plain- 
tiff to the custody of the Attorney General for a total of 10 years. 

5. On or about January 28, 1960, plaintiff was released on parole 
from the Federal Correctional Institution at La Tuna, Texas. 

6. Onor about January 4, 1961, plaintiff was arrested upon a war- 


rant issued by the Board on or about November 5, 1960, alleging that 
plaintiff had violated his parole. Plaintiff has been in custody since said 
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arrest. Subsequent to said arrest plaintiff was confined in the United 
States Penitentiary at Leavenworth, Kansas, where he remains confined, 
7. On or about January 28, 1961, plaintiff was brought before a 
member of the United States Board of Parole and a hearing was held to 
determine whether plaintiff's parole should be revoked. Without plain- 
tiff's consent said hearing was held in the United States Penitentiary in 
which plaintiff was then confined and not in the jurisdiction where any of 
the alleged acts of the plaintiff in violation of his parole occurred. 
8. (a) Plaintiff was not furnished counsel by the Board for said 
hearing nor was he offered counsel by the Board. 
(b) Plaintiff was not given an opportunity to obtain counsel for 
said hearing. 
(c) Plaintiff was not notified of his right to obtain counsel for 
said hearing. 
(d) Plaintiff had made no election not to have iat at the 
hearing and had not waived his right to counsel at the hearing. 
9. (a) Plaintiff was given inadequate advance ROHS of the time 
and place of the hearing. 
(b) Plaintiff was not afforded compulsory process for the sum- 
moning of witnesses in his behalf. Nor was plaintiff given an adequate 


opportunity to obtain witnesses in his behalf or to present testimony and 


evidence in his behalf. 

(c) Plaintiff was not afforded the right to confront and cross- 
examine witnesses against him. 

(d) The hearing took only a few minutes. A stenographer was 
present and a transcript was made. No persons other than the Chairman 
of the Board, the plaintiff and the stenographer were present. 

(e) The evidence against plaintiff consisted of unsworn, hear- 
say statements which were not shown to plaintiff. 

10. The procedures pursuant to which plaintiff's parole was revoked 
denies plaintiff the right to a fair ,» Meaningful and adequate opportunity to 
appear as required by law and deprived plaintiff of rights guaranteed to 
him by Sections 4201-07 of Title 18 of the United States Code, Title 18 
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U.S.C.A. §§ 4201-07, and by the Fifth and Sixth Amendments to the Con- 
stitution of the United States. 

11. Plaintiff was on or about March 10, 1961, notified of the pur- 
ported revocation of his parole and has since been confined at the United 
States Penitentiary at Leavenworth, Kansas. 

12. Effective April 24, 1961, the Board adopted a rule which reads 
in part: 


"All prisoners in custody as violators previously given revocation 


"hearings' without being afforded the opportunity for representation 


by counsel shall be given an opportunity for a hearing with counsel.” 
Pursuant to this rule, plaintiff, who has been appointed counsel by this 
Court, was in or about May 1961 offered an opportunity for a revocation 
hearing with counsel. Said offer was not intended to be an offer by the 
Federal Government or any agency thereof, including the Board, to fur- 

nish or appoint counsel for plaintiff. Said offer did not fulfill the 
requirements of Section 4207 of Title 18 of the United States Code, 18 
U.S.C.A. § 4207, or of the Fifth and Sixth Amendments to the Constitution 
of the United States. 

13. Due to the length of time which has passed since January 4, 

1961, when plaintiff was arrested upon a warrant alleging violation of his 
parole, plaintiff cannot now be afforded, and pursuant to the Board's of- 
fer of May 1961 could not then have been afforded, the prompt and fair 
hearing required by the Fifth and Sixth Amendments to the Constitution 
of the United States, by Section 4207 of Title 18 U.S.C.A. § 4207 and by 
Section 2.39 of the Regulations of the Board, 28 C.F.R. § 2.39. 

WHEREFORE, plaintiff respectfully prays that the Court: 

(1) Review the hearing and action of the Board in the above-named 
matter; 

(2) Declare such hearing and action to be invalid; 

(3) Issue a mandatory injunction against said Board ordering that 
plaintiff be forthwith released from the United States Peniten- 
tiary, Leavenworth, Kansas, and restored to freedom; 

Declare that since the purported revocation of plaintiff's parole 
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ensued upon a failure of the Board to comply with constitution- 
al and statutory procedural rights, the revocation was a nullity 
and that plaintiff is entitled to mandatory release from the cus- 
tody of the Attorney General; | 
As an alternative to the relief prayed for in Paragraphs (3) and 
(4) above, declare that the offer extended in or about May 1961 
of an opportunity for a revocation hearing with counsel did not 
fulfill the requirements of the Fifth and Sixth Amendments to 
the Constitution of the United States and of Section 4207 of Title 
18 of the United States Code, 18 U.S.C.A. § 4207 and was in vio- 
lation of the Regulations of the Board of Parole in that said of- 
fer did not provide for the appointment of counsel and would not 
have afforded plaintiff a fair and lawful hearing, and issue a 
mandatory injunction against said Board ordering that plaintiff 
be afforded forthwith a hearing in accordance with the require- 
ments of law. | 
Grant such other and further relief as may be proper and appro- 
priate. 


/s/ Lawrence Speiser 
OK OK : 


Counsel for Plaintiff by Appoint- 
July 20, 1961 ment of the District Court 


[Filed July 21, 1961] 
STIPULATION OF FACT 

It is stipulated by and between the undersigned, counsel for the par- 
ties to this action, as follows: 

The following rule was adopted by the United States Board of Parole 
and became effective April 24, 1961: 

"All federal prisoners who have been returned to custody as parole 
or mandatory release violators under a Board warrant shall be ad- 
vised that they may be represented by counsel at the revocation 
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"hearing provided that they arrange for such counsel in accordance 
with Board procedure. 


"All prisoners in custody as violators previously given revocation 
"hearings' without being afforded the opportunity for representation 
by counsel shall be given an opportunity for a hearing with counsel." 
Pursuant to this rule, plaintiff William Francis LeRoy Williamson 

was on or about May 5, 1961, offered an opportunity for a revocation hear- 
ing with counsel before a member of the United Stated Board of Parole. 
Said offer was intended to be and was clearly understood by all parties to 
be an offer for a hearing in which the plaintiff could be represented by 
counsel of his own choosing to be furnished, retained and paid for by plain- 
tiff. Said offer was not intended to be an offer by the Federal Government 
or any agency thereof, including the United States Board of Parole, to fur- 
nish or appoint counsel for plaintiff. 


/s/ Lawrence Speiser 
Attorney for Plaintiff 


/s/ Eugene N. Barkin 
July 18, 1961 Attorney for Defendant 


[Filed Sept. 14, 1961] 


MOTION FOR SUMMARY JUDGMENT OR, IN THE 
ALTERNATIVE, MOTION TO DISMISS 


Come now the defendants by their attorney, the United States Attor- 


ney, and respectfully move the Court for an order granting a summary 
judgment in their favor on the grounds that no genuine issue as to any ma- 
terial fact exists as more particularly appears from the certified copies 
of official Bureau of Prisons documents which are attached hereto and de- 
fendants are entitled to a judgment as a matter of law. 

In the alternative, the defendants, by their attorney, respectfully 
move the Court for an order dismissing the complaint on the ground that 
the controversy from which the complaint arose is now moot. 


/s/ Burke Marshall 
/s/ David Cc. Acheson Assistant Attorney General 


United States Attorney /s/ Eugene N. Barkin 
Of Counsel Attorney, Department Of Justice 
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NOTICE 

Please take notice that the points of law and authorities in support 
of the foregoing Motion are attached hereto. The rules of the District 
Court for the District of Columbia require that if you oppose the grant- 
ing of the said Motion, you shall, within five days after service upon you, 
or such further time as the Court may grant or the parties hereto agree 
upon, file a memorandum of the points of law and authorities upon which 
you rely in support thereof and serve a copy thereof upon counsel for the 
defendant. 
[Certificate of Service] 


/s/ Eugene N. Barkin 


[Filed Sept. 14, 1961] 
CERTIFICATE 


DISTRICT OF COLUMBIA, ss: 

I, James V. Bennett, Director of the Bureau of Prisons, Depart- 
ment of Justice, do hereby certify that I am acting as the administrative 
head of said Bureau of Prisons, with official duties at Washington, D.C. 

I further certify that I have lawful custody of the records and files 
of the said Bureau, including the records of the United States Board of 
Parole pertaining to individual prisoners, 

I further certify that the following attached instruments are exact 
copies of the original documents relating to the case of William Francis 
Leroy Williamson. 

Interview by L. A, Huber, Parole Officer, dated January 13, 1961. 

Judgment and Commitment. 

In Witness Whereof, I have hereunto set my hand and caused the 
seal of the Bureau of Prisons to be affixed this day of September, 
1961. 


/s/ James V. Bennett | 
[SEAL] Director, Bureau of Prisons 


[Filed Sept. 14, 1961] 


WARRANT ISSUED: 9-30-60 

WARRANT EXECUTED: 12-22-60 

RE: WILLIAMSON, William Francis Leroy Reg. No, 70345 - L 
DATE INTERVIEWED: January 13, 1961 


Q. Your name is WILLIAMSON, William Francis Leroy and your 
Register Number is 70345 - L? A. Yes. 

Q. You were Mandatorily Released from La Tuna, Texas, January 
18, 1960? A. Yes. 

Q. To what place were you given transportation? A. I was re- 
leased to the local sheriff on a detainer from Chicago. They took me 
back to Chicago, stood trial on a bad check charge, and the Judge dismis- 
sed the case for lack of evidence. 

Q. Our records indicate you were charged with: Issuing Worthless 
Checks; Issuing Bad Checks I/S; and Leaving District without Permission. 
Is that correct? A. Subject denies the check charges. Says he was 
never in Cartwright, Oklahoma. Had given the $65.00 check with the un- 
derstanding the payee was to hold it until he got paid for the job. Also 
the check at Cartwright was probably one he gave for two doors with un- 
derstanding it was to be held until later. Other checks may have been his. 
Got disgusted and left district. Admits loss of contact. 

Q. Were you employed while Mandatorily Released? A. Yes, I 
worked as an auditor for General Motors and for Alamo Express Com- 
pany, San Antonio, Texas. 

Q. Do you have any dependents? <A. None. 

Q. Do you have something further to say about your violation? 

A. Not now. 
STATEMENT: The Board of Parole will meet at this institution this month 

(January 1961) and you will be given an opportunity to make a further 


statement at that time. 
/s/ L. A. Huber 
PAROLE OFFICER 
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[ Filed September 14, 1961] 


MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF MOTION FOR SUMMARY JUDGMENT OR, 
IN THE ALTERNATIVE, MOTION TO DISMISS 


The pertinent facts are summarized in the attached statement of 
material facts and the certified copies of official documents of the 
Bureau of Prisons as to which the defendants contend there is no genuine 
issue. 

ARGUMENT 

The plaintiff contends that his mandatory release : revocation hearing 
was violative of his constitutional and statutory rights because: 

1. He was not offered the Opportunity to be represented by counsel 


at the said hearing. 
2. He was given inadequate notice of the time and| page of the 


said hearing. 

3. He was not afforded compulsory process for summoning 
witnesses, nor was he given an adequate opportunity to obtain witnesses. 

4. He was not afforded the right to confront and cross-examine 
adverse witnesses. | 

5. The evidence against the plaintiff consisted of unsworn hearsay 
statements which he was not shown. 

The plaintiff concedes that he was offered another hearing with 
counsel present about six months after the initial hearing. However, he 
asserts that this offer cannot correct the original error or moot this 
cause of action because: | 

1. The offer to allow counsel without an offer to provide him with 
counsel is, as a matter of law, insufficient. 

2. A period of five months passed from the date of arrest to the 
date of the offer. 
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The plaintiff, requests this Court to issue a mandatory injunction 
ordering his release and declare him to be no longer under the 
jurisdiction of the Board of Parole. He concludes he is therefore 
entitled to ''mandatory release from the custody of the Attorney General." 
Alternatively, the plaintiff apparently requests this Court to order another 
revocation hearing but only after the Government offers to provide counsel 
for him at such hearing. 

Assuming, arguendo, that the contentions of the plaintiff are valid, 
he would still not be entitled to his release because a four year sentence 
was imposed upon him on December 22, 1960. Therefore, aside from the 
time owed on the original sentence, he would not be eligible for release 
until 1964, 

No Constitutional Question Is Involved 

The Court of Appeals for this Circuit has already held that the right 


to counsel at a revocation hearing is based solely upon statutory con- 


struction. Fleming v. Tate, 81 U.S. App. D.C. 205, 156 F. 2d 848. As 
stated by Judge Prettyman in that case: 
The question is one of statutory construction. No 
constitutional right is involved, as parole is a matter 


of grace. 

An Offer to Hold Another Revocation Hearing with Retained 

Counsel Corrects the Prior Error 

It is, of course, conceded that under the ruling in this Circuit, 
failure to allow attorney representation at a revocation hearing is an 
error which undermines the validity of the revocation hearing. Robbins 
v. Reed, 106 U.S. App. D.C. 51, 269 F. 2d 242. However, there is no 
equitable or legal basis to maintain this error can never be corrected. 

The governing principles in this case are demonstrated by the 
procedure followed upon a reviewing court's discovery of a procedural 
error in a criminal case, Thus, in the landmark case of Powell v. 
Alabama, 287 U.S. 45, although the defendants were tried without counsel 
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and 17 months later the Supreme Court reversed, it was not held that the 


original error could not be corrected but the Supreme Court merely re- 
manded the case to the lower court and new trials were held. As the 
Court stated in Pollard v. United States, 352 U.S. 354, 362: 

Error in the course of a prosecution resulting in conviction 

calls for the correction of the error, not the release of 

the accused. 

The rule that a procedural error in a proceeding ee review does 
not foreclose a rehearing or retrial, clearly extends to administrative 
proceedings. In Federal Communications Commission v. Pottsville 
Broadcasting Company, 309 U.S. 134, 145, it was said: | 

But an administrative determination in which is imbedded a 
legal question open to judicial review does not impliedly 
foreclose the administrative agency, after its error has 
been corrected, from enforcing the legislative policy 
committed to its charge. | 
The principles set forth in the Pottsville case are even more compelling 
in this case. Here the Board had offered to correct its error pending 
judicial review. 

The same principle obtains where the procedural error is found 
in habeas corpus proceedings. Dowd v. Cook, 340 U.S. 206 (1951); 
Dorsey v. Gill, 80 U.S. App. D.C. 9, 148 F. 2d 857 (1945), cert. denied 
325 U.S. 890 (1945); Barry v. Hall, 68 U.S. App. D.C. 350, 98 F. 2d 222 
(1938). Since, under 28 U.S.C. 2243, the court is empowered to "dispose 
of the matter as law and justice require," the Supreme Court “has often 
delayed the discharge of the petitioner (on a writ of habeas corpus) for 
such reasonable time as may be necessary to have him taken before the 
court where the judgment may be corrected."" Mahler v. E Elby, 264 U.S. 
32, 46, (1923); see, e.g., Rogers v. Richmond, 265 U.S. 534, 547-549 (1961) 
Douglas v. Green, 363 U.S. 192, 193 (1960). 


This well established principle has been followed by this Court on 
numerous occasions when it held that an offer to conduct a rehearing 
with counsel present would either moot the cause of action or correct 
the original error. Morgan v. Reed, No. 1208-60; Barnes v. Reed, 

No. 1259-60; Johnson v. Reed, No. 1109-60; Robinson v. Reed, No. 1581-60 
Reneau v. Reed, No. 1908-60. 

It is submitted that Glenn v. Reed, 289 F. 2d 461, is not to the 
contrary because that case was clearly decided upon its peculiar facts 
and in the exercise of the court's discretion. In that case the prisoner 
was arrested on charges said to be fabricated by a "jealous woman" who 
later recanted. Therefore, according to the complaint, there was no 
charge outstanding against the parolee at the time of revocation. In this 
case there is not even an allegation that the charge underlying the grounds 
for revocation has been withdrawn or has otherwise disappeared. On 
the contrary, in this case, plaintiff has admitted violating the conditions 
of his mandatory release. Therefore, the factual difference between this 


case and Glenn is obvious. It is clear that in Glenn the Court of Appeals 
did not intend to make such a broad holding as would automatically cause 
the release of some 1,700 violators solely because they were not given 


the opportunity to be represented by counsel at their original revocation 
hearings. 

Accordingly, on August 16, 1961, in Whitling v. Reed, Civil Action 
No. 625-61, where this question was raised, this Court concluded as a 
matter of law that: 

1. Failure to allow attorney representation at the initial parole 
revocation hearing is an error which is corrected by the defendant's . 
subsequent offer of a rehearing with the opportunity of representation 
by counsel retained by the plaintiff. 

2. Glenn v. Reed, 289 F. 2d 462 (1961) is not controlling in this 
case since that case was decided upon its peculiar facts and in the 
exercise of the court's discretion. 
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The fact that the Government did not offer to provide the plaintiff 
with counsel does not render ineffective its offer to allow him to be 
represented by counsel at a subsequent hearing. In Fleming v. Tate, 
Supra, this question was raised and Judge Prettyman stated: 

It is not necessary that counsel be assigned as the 
requirement here is not jurisdictional. The statute 
requires an ‘opportunity’ to appear, no more. 


This language was very recently cited with approval i in an opinion 
by the District Court for the Eastern District of Michigan which was 
adopted by the Court of Appeals for the Sixth Circuit in its order filed 
on June 9, 1961, in Clark v. Stevens, No. 14,426, F.2d, In the District 
Court opinion it was pointed out: | 
Nor can it be said that lack of an attorney because of indigence 


is so fundamentally unfair in a parole revocation proceeding 
as to be violative of 'due process.' 
There is attached for the convenience of this Court copies of the 
District Court and Court of Appeals opinions in the Clark case. 


Plaintift Alleges No Basis to Conclude That He Rec Received Inadequate 
Notice of the Time and Place of his Mandatory Release Revocation 


Hearing 
The plaintiff's complaint merely contains the conclusion that he did 


not receive adequate notice of the time and place of his mandatory release 
revocation hearing. He alleges no facts or circumstances which could 
reasonably lead to that conclusion. It is therefore submitted that the 
complaint fails to state a cause of action with respect to this contention 


The Board of Parole Is Not Required to Permit Witnesses, Allow 
Cross Examination and Confrontation at Revocation Hearings nor 
ES NOL 
Must It Rely upon Legally Admissible Evidence 


The plaintiff complains that he was not afforded compulsory process 
for summoning witnesses on his behalf nor was there adequate opportunity 
to obtain voluntary witnesses. He also takes issue with the fact that he 
did not have an opportunity to cross-examine or confront adverse 
witnesses and that the evidence against the plaintiff consisted of unsworn, 
hearsay statements which he was not shown. 
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First, there is no indication in the record that the plaintiff 
requested and was refused the opportunity of presenting witnesses on 
his behalf. In view of his admitted violations the futility of such testimony 
is obvious. Likewise, the failure to have the opportunity to confront and 
cross-examine witnesses would not prejudice the plaintiff. 

It should also be noted that the Board of Parole itself does not 
have the power to take oaths, subpoena witnesses, or pay witness fees. 
Consequently, it is not possible for the Board to afford the plaintiff the 
aforementioned procedures even if it were so inclined. The failure of 
the Congress to grant such powers to the Board of Parole is based upon 
recognition of the fact that the grant or revocation of parole is to be 
based upon an evaluation of whether a prisoner is a good or bad risk to 
society. That decision is a problem of rehabilitation and the progress of 
such attempts must be measured, not by legal rules, but by those who are 
charged with administering the program. Washington v. Hagan, 289 F. 
2d 332. 

Further, the federal parole statute does not require the Board of 
Parole to permit the appearance of witnesses on behalf of the alleged 
parole or conditional release violator at a revocation hearing. That 
statute (18 U.S.C. 4207) simply provides that the parolee ". . . shall be 
given an opportunity to appear before the Board, a member thereof, or 
an examiner designated by the Board." It does not provide that he shall 
be given an opportunity to appear with witnesses. Nor was this the 
congressional intent. 


Since the enactment of the first federal parole statute in 19101/ 


the Parole Board has uniformly followed informal, non-judicial pro- 
cedures. The appearances of the parolee or conditional releasee at a 
violator hearing consists of an interview with a Board member or 
examiner, at which the alleged violator gives his version of the 
circumstances leading to the issuance of the warrant. At the same time 


1/ 36 stat. 820, approved June 25, 1910. 
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he may present sworn or unsworn statements in his behalf. Although 
Congress has amended the federal parole laws several times since 1910, 
it has not taken issue with this construction of Section 4207 by the Board. 
The United States Board of Parole consists of eight members, 2/ 
all of whom conduct hearings at federal penal instutions on a rotating 
basis. During the fiscal year ending June 30, 1960, the Board held 12,640 
hearings of all types, a substantial number of which were violator 
hearings.~ | 
In creating an eight-man Board to deal with such a quantity of 
cases, Congress could hardly have intended that it should be required to 
hear witnesses at these hearings. Such a requirement, significantly, could 
not be limited to a hearing of the parolee’s witnesses. Since an arbitrary 
revocation is judicially reviewable, McCreary v. Kenton, 190 F. Supp. 689 
(D. Conn. 1960), the Board could not with impunity rely simply upon the 
report of a Probation Officer to offset the testimony of the parolee's 
witnesses. Rather, to avoid incurring judicial determination of arbitrary 
revocation, it would be forced to produce witnesses of its own. Such 
procedures would closely resemble full-dress adversary proceedings 


and would be so time-consuming as to render it impossible for the Board 


adequately to dispose of its caseload. 


2/ The Board's new rules, effective January 15, 1961,; provide for 
Washington review hearing, and further provide that in the case of a 
possible revocation of parole or mandatory release "an attorney, relative 
or other interested person may appear by appointment, before the Board 
at any time." Rules of the United States Board of Parole (1961). 


3/ 18 U.S.C. 4201. 


Fad 


4/ Annual Report of the Attorney General of the United States (1960) 416. 
The Report states that this figure represents an increasé of "almost a 
thousand over the number held the previous year," and that "(i)t is 
anticipated that the number (of hearings) will continue tojincrease by 
approximately a thousand in each of the two years just ahead." Ibid. 


| 
5/ 1,016 effective warrants were issued for the arrest of parole 
violators and 670 for the arrest of conditional release violators in 1960. 
Id. at 428-30. 
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Had Congress intended such procedures to be followed, moreover, 
it surely would have given the Board the power to take oaths, to subpoena 
witnesses, and to pay witness fees. It is inconceivable that Congress 
could have intended to permit Board determinations revoking parole to 
be upset by courts because of its failure to follow certain procedures 
without, at the same time, conferring upon the Board the power to put 
such procedures into effect. 

Other factors in addition to the foregoing compel the inference that 
Congress did not intend to require the Board to permit witnesses at 


parole revocation hearings. Surely Congress would not have contemplated 


that probation officers, who are court-appointed, and whose primary 
functions include serving the court in matters involving probation and 
presentence investigations, would have to foresake these functions to 
travel from one federal penal institution to another, giving testimony 
in revocation cases involving prisoners who previously had been under 
their supervision. 

To encompass all the procedures suggested as required by the 
plaintiff would result in a hearing which would not only be contrary to the 
basic purpose and philosophy of revocation hearings but would result 
in precisely the situation which was specifically rejected in Fleming v. 
Tate, supra, where the court said, inter alia: 

Appellant urges that counsel would convert the hearing 
into a legal battle; . . . that the hearings would be prolonged; 
that it would follow if the prisoner had no counsel an 
attorney would have to be assigned him; that the rules 
of evidence would be revoked; that the presence of a 
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prosecutor would be necessary; ... not one of these 


results is to be understood as following from our holding 
in this case... the receipt of testimony offered by the 
prisoner need not be governed by the strict rules of 
evidence. 

The new matter pleaded in this case is corroborated by a certificate 
executed by the Acting Director, Bureau of Prisons, rather than by 
affidavit. This is permissible and is based on the presumption that 
public officers keep trustworthy records and will do their duty. 

Evanston v. Gunn, 99 U.S. 660, 667; Ches. and Delaware Canal v. United 
States, 240 Fed. 903; Wong Wing Foo v. McGrath, 196 F. 2d 120, 123. 


CONCLUSION | 
Accordingly, it is requested that an order be entered granting 


summary judgment or, in the alternative, dismissing this complaint. 


/s/ Burke Marshall 
BURKE MARSHALL 
Assistant Attorney General 


/s/ Eugene N. Barkin 
EUGENE N. BARKIN 
Attorney, Department of Justice 
| 
/s/ David C. Acheson | 
DAVID C. ACHESON 
United States Attorney 
Of Counsel 


[Filed Sept. 14, 1961] 


STATEMENT OF MATERIAL FACTS AS 
TO WHICH THERE IS NO GENUINE 
ISSUE, PURSUANT TO RULE 9(h) 


Defendants contend that there is no genuine issue as to the follow- 
ing material facts: 

1. On September 17, 1953, the United States District Court for the 
Western District of Texas sentenced plaintiff to the custody of the Attor- 
ney General for a total of ten years. 

2. On January 28, 1960, the plaintiff was released on parole from 
the Federal Correctional Institution at La Tuna, Texas. 

3. On January 4, 1961, plaintiff was arrested upon a warrant issued 
by the Board on November 5, 1960. 

4, On January 13, 1961, plaintiff was interviewed by L. A. Huber, 
Parole Officer. At this time he was informed of the charges lodged 
against him and advised that the revocation hearing would be held at the 
Leavenworth Penitentiary in January, 1961, where he was confined. 

5. On January 28, 1961, the mandatory release violator hearing 
was held. 

6. There is no indication that the plaintiff ever requested that wit- 
nesses be allowed to testify on his behalf at the revocation hearing. 

7. No adverse witnesses testified at the plaintiff's revocation hearing. 

8. On December 22, 1960, the plaintiff was sentenced to a term of 
four years by the United States District Court for the Western District of 


Louisiana with the direction that the Louisiana sentence was to be con- 


secutive to the sentence imposed on September 17, 1953, by the United 
States District Court for the Western District of Texas. 
9. The mandatory release was revoked on March 10, 1961. 
10. Less than two months later, on May 5, 1961, the plaintiff was of- 
fered another revocation hearing at which time he could be represented 
by counsel of his own choice. However, he did not avail himself of this 


opportunity. 
/s/ Burke Marshall 
Assistant Attorney General 


/s/ David C. Acheson /s/ Eugene N. Barkin, Attorney 


United States Attorney Department of Justice 
Of Counsel 
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[Filed Oct. 17, 1961] 
PLAINTIFF'S CROSS MOTION FOR SUMMARY 
JUDGMENT AND OPPOSITION TO DEFENDANTS' 
MOTION FOR SUMMARY JUDGMENT OR, IN THE 
ALTERNATIVE, MOTION TO DISMISS 
Pursuant to Rule 56 of the Federal Rules of Civil Procedure, plain- 
tiff, William Francis Le Roy Williamson, respectfully moves this Court 
for an order granting summary judgment in his favor and for grounds of 
this motion says: | 
1. No genuine issue exists as to any material fact. pecense7y. to 
the grant of this motion. 
Plaintiff is illegally imprisoned and entitled to release under 
the decisions of the Court of Appeals for the District of Columbia. 
Defendants' offer of May, 1961, of a hearing with counsel was 
invalid because it was made after an unreasonable delay follow- 
ing plaintiff's arrest. | 
Defendant's offer of May, 1961, was invalid since it did not pro- 
vide for appointment of counsel. 
Defendants' offer of May, 1961, was invalid since it did not pro- 
vide for plaintiff's right to present evidence on his own behalf, 
or to confront and cross-examine the witnesses against him. 
Plaintiff opposes defendants' Motion for Summary Judgment or, in 
the alternative, Motion to Dismiss, on the grounds set forth above and in 
the accompanying Memorandum of Points and Authorities. 
In support of this Motion and Opposition, plaintiff relies on the 
Memorandum of Points and Authorities submitted herewith. 
/s/ Lawrence Speiser | 
American Civil Liberties Union 
/s/ Stephen J. Pollak : 
/s/ Robert J. Muth 


* OK OK 


Attorneys for Plaintiff 
October 16, 1961 | 


[ Filed October 17, 1961] 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF PLAINTIFF'S CROSS MOTION 
FOR SUMMARY JUDGMENT AND IN OPPOSITION TO 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT, 


OR, IN THE ALTERNATIVE, MOTION TO DISMISS 
Facts 


No genuine issue exists as to the following facts. Plaintiff, William 
Francis Le Roy Williamson, is a prisoner in the United States penitentiary 
at Leavenworth, Kansas, purportedly confined pursuant to a 10-year 
sentence imposed by the District Court for the Western District of Texas 
on September 17, 1953. Plaintiff instituted this action pro se on May 17, 
1961, seeking a declaration by this Court that his revocation hearing 
was unlawful and requesting a mandatory injunction ordering his 
immediate release. Counsel was appointed by this Court on June 1, 1961, 
pursuant to plaintiff's motion to proceed in forma pauperis and affidavit 
of poverty. On July 20, 1961, plaintiff's court appointed counsel filed 
an Amended Complaint. 

After serving almost seven years of his 10-year sentence, plaintiff 
was released January 28, 1960, on parole. He was arrested one year 
later on January 4, 1961, pursuant to a United States Board of Parole 
Warrant, and delivered into the custody of the warden for the United 
States Penitentiary at Leavenworth, Kansas. He has now been imprisoned 
for 10 months since his arrest. 

On January 28, 1961, plaintiff was taken before a member of the 
Board of Parole for a revocation "hearing." Plaintiff was neither furnished 
or offered counsel for this hearing. He was not given opportunity to obtain 
counsel nor was he notified of his right to counsel for the hearing. On 
March 10, 1961, the Board of Parole issued an official "Notice of Action 
of Parole Board" which announced that it had on that date acted to revoke 
plaintiff's parole. 


1/ 18 US.C.A. 4161 et seq. 
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Seventeen months after his arrest, in May, 1961, plaintiff was 
offered a second "hearing," this time with an opportunity for represen- 
tation by counsel. This offer was for a hearing in which the plaintiff 
would be represented by counsel of his own choosing to be furnished, 
retained and paid for by plaintiff. The offer was not intended to be an 


offer to furnish or appoint counsel for plaintiff, an indigent. (See 
Stipulation of Fact, dated July 18, 1961; and plaintiff's affidavit of 
proverty supporting motion for leave to proceed in forma pauperis.) 
Nor did it provide for presentation of testimony by plaintiff in his own 
behalf, or confrontation and cross-examination of the witnesses against 
him. | 

To recapitulate, the pertinent dates for purposes of this motion 


September 17, 1953 Plaintiff sentenced to 10 years; 

January 28, 1960 Order issued for parole; 

January 4, 1961 Plaintiff arrested under Board of 
Parole Warrant; 

January 28, 1961 Invalid revocation "hearing" without 
counsel; | 

March 10, 1961 Board issued "Notice of Action of 
Parole Board" announcing revocation 
of mandatory release; 

May, 1961 Plaintiff offered opportunity for a 
"hearing" with counsel. 


Plaintiff is legally Imprisoned and Entitled 
to Release Under the Decisions of the Court 


of Appeals for the District of Columbia. 


The Court of Appeals for the District of Columbia has held that 
failure to provide an opportunity for a revocation hearing with counsel 
renders the hearing and revocation invalid and subsequent imprisonment 
illegal. Glennv. Reed, _U.S. App. D.C.__, 289 F. 2d 462 (1961); 
Fleming v. Tate, 81 U.S. App. D.C. 205, 156 F. 2d 848 (1946); Moore v. 
Reid, 100 U.S. App. D.C. 373, 246 F. 2d 654 (1957). The defendants have 
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conceded that plaintiff's hearing on January 28, 1960, where he neither 
had nor was offered counsel was invalid. It necessarily follows that the 
Board's revocation of plaintiff's mandatory release based on that hearing 
was also invalid and his subsequent imprisonment illegal. 

The nub of the dispute concerns the remedy for this admitted 
illegality. Defendants argue that the illegality of plaintiff's imprisonment 
was cured by their offer of a second hearing extended some months after 
his arrest. Plaintiff maintains that the only legal remedy here is release 
from illegal confinement. Plaintiff relies on the three leading cases in 


this Circuit which presented this question in the past. Glenn v. Reed, 


supra; Fleming v. Tate, supra; Moore v. Reid, supra. In each the Court 
of Appeals ordered the prisoner's release. 


A. The Board's Offer of May, 1961, was Invalid Because It Was Made 
After an Unreasonable Delay Following Plaintiff's Arrest. 
Defendants claim that their tardy offer of May, 1961, of a hearing / 
1 


with privately-retained counsel fulfilled the statutory hearing requirement” 
and terminated plaintiff's illegal imprisonment. 


1/ The pertinent statute is 18 U.S.C.A. & 4207, which provides: 

"A prisoner retaken upon a warrant issued by the Board of 
Parole, shall be given an opportunity to appear before the Board 
a member thereof, or an examiner designated by the Board. 

"The Board may then, or at any time in its discretion, revoke 
the order of parole and terminate such parole or modify the terms 
and conditions thereof. 

"If such order of parole shall be revoked and the parole so 
terminated, the said prisoner may be required to serve all or 
any part of the remainder of the term for which he was sentenced." 
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Even if this Court should accept an offer of a hearing with counsel-- 


but not including the appointment of counsel eee as legally sufficient, 
defendants' offer of May, 1961, did not provide plaintiff with the prompt 
hearing required under the decisions of several courts of appeals as well 
as the Department of Justice Regulations governing the Board of Parole. 
The statutory requirement that ''a prisoner retaken upon a warrant 
. shall be given an opportunity to appear before the Board pedal 
18 U.S.C.A. 8 4207, means that the prisoner shall be given a hearing 
within a reasonable time after his arrest. Earlier this year the Court 
of Appeals for the Second Circuit so ruled in United States ex rel. Buono 
v. Kenton, 287 F. 2d 534, 535 (2d Cir. 1961): | 
"Section 4207, in granting a hearing to alleged parole violators, 
contemplates, without explicitly so providing, that the hearing shall 
be held within a reasonable time after the prisoner is 'retaken upon 
a warrant issued by the Board of Parole.' Adams v. Hudspeth, 10 
Cir., 121 F. 2d 270, 272; United States ex rel. Rowe v. Nicholson, 
4 Cir., 78 F. 2d 468, 471, certiorari denied, Rowe v. Nicholson, 
296 U.S. 573, 56S. Ct. 118, 80 L. Ed. 405; Application of Gillette, 
D.C.E.D.N.Y., 175 F. Supp. 255, 256, MacAboy v. Klecka, D.C. 
Md., 22 F. Supp. 960, 961." 
In Buono the Court of Appeals affirmed a ruling by the District Court 
which held that 113 days was an unreasonable delay between arrest and 
hearing. Here the delay between plaintiff's arrest and the Board's offer 
of May, 1961, was about 100 days. ; 
This unreasonable delay violates not only Section 4207 but also the 
Regulations of the Department of Justice which provide: | 
"At the next meeting of the Board of Parole after the issuance of 
a warrant for the retaking of any paroled prisoner the Board shall 


2/ The legal insufficienty of defendants' offer of May, 1961, which 
did not provide for the appointment of counsel for plaintiff, an indigent, 
nor for presentation of witnesses in his own behalf and confrontation and 
cross-examination of the witnesses against him, is demonstrated at 
pages 8 to 17, infra. | 
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be notified thereof, and if the prisoner named shall have been 

returned to prison, he shall be given an opportunity to appear 

before the Board. .. ."' 28 CFR § 2.39 (1949). 

It is beyond question that this regulation requires a ad hearing 
following a prisoner's arrest. A 

Thus, the Board's tardy offer of May 1961, did not fulfill the 
statutory requirement for a hearing without unreasonable delay. 
Accordingly, it was inadequate as a remedy for plaintiff's illegal 
imprisonment. 

Defendants refuse to recognize that the statute requires a hearing 
without unreasonable delay. They concede the illegality of plaintiff's 
long imprisonment, but claim that their error was cured and this action 
for release mooted by the offer of a tardy hearing with counsel over three 
months after arrest. 

Defendants advanced these very same arguments of remedy and 
mootness in Glenn, where they had also offered an Opportunity for a 
hearing with counsel 17 months after arrest. Nonetheless, defendants 
ignore the fact that the Court of Appeals there rejected those arguments 
in words equally appropriate here: 

"Lack of counsel at a revocation hearing is not made good by an 
offer of counsel 17 months later. The error of 1958 cannot be 
corrected, because the illegal imprisonment that resulted from it 
cannot be undone... . 


1/ According to the U.S. Probation Officers Manual, one or more 
members of the Board of Parole conduct hearings regularly approximately 
every three months at each institution. U.S. Probation Officers Manual, 
page 7.9 (1949). Thus, at the very most, the requirement of Section 2. 39 
for a hearing "at the next meeting of the Board of Parole" envisions a 
delay of less than ninety days. 
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"Though it cannot undo the wrong, we think we should order 
appellant released. Cf. Moore v. Reid, 100 U.s. App. D.C. 373, 
379, 246 F. 2d 654, 660; Fleming v. Tate, 81 U.S. App. D.C. 205, 
206, 156 F. 2d 848, 849." «U.S. App. D.C. at ___; 289 
F, 2d at 463. | 
The Glenn case stands for the proposition that a tardy offer following 
an unreasonable delay does not moot a claim for release, An offer of 
a new hearing extended several months late is no more valid for 
plaintiff than it was for Glenn. Nor do defendants' citations to the 
unreported rulings of this Court in cases decided prior to Glenn deserve 
weight upon this issue of mootness. 
Moreover, defendants' claim that their tardy offer of an 
opportunity for a hearing with counsel moots the cause of action assumes 
the answer to the very questions at issue here: whether the offer was 
valid and, if so, whether it provided an opportunity for the fair hearing 
required by statute. These issues have not been decided and until they are 
decided upon the facts of this case, this action cannot be moot. 
Defendants also cite several court rulings in habeais corpus as 
well as a decision reversing the Federal Communications Commission 
for the proposition that a tardy hearing and not release is plaintiff's 
remedy. With respect to FCC v. Pottsville Broadcasting Co., 309 U.S. 
134 (1940), a ruling that this administrative agency must choose among 
applicants for a broadcast license on the basis of the statutory standard 
of "public convenience, interest or necessity" certainly has no bearing 
on plaintiff's right to be released from months of illegal confinement in 
a United States penitentiary. Defendants’ citation of this administrative 
case which decided a wholly different factual and legal issue also over- 
looks the fact that the question here is one of human ee specially 
cherished under our laws and Constitution. 


The short answer, however, to defendants’ reliance upon habeas 


corpus cases for the claim that a tardy hearing and not release is the 
appropriate remedy has already been given more than 15 years ago by 
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the Court of Appeals in Fleming v. Tate. That was a habeas corpus 
case on the very issues presented here -- as are none of the other 
habeas cases cited by defendants -- and this Court ordered release and 
was affirmed by the Court of Appeals. See also Walker v. Johnson, 312 
U.S. 275, 284 (1941), where the Supreme Court recognized release to be 
an appropriate remedy on habeas corpus. 

The unreasonable delay between the arrest and the offer of a hearing 
precluded defendants, however willing they were to offer a new hearing, 
from being able to make that hearing the type of hearing required by 
statute. The illegality of plaintiff's confinement cannot be cured, and he 
is therefore entitled to immediate release.4 


II. Defendants' Offer of May, 1961 Of a Hearing 
With Counsel Was Invalid Since It Did Not 


Provide for Appointment of Counsel 
Defendants have stipulated that the May 1961, offer was for a 


hearing in which plaintiff could be represented by counsel to be furnished, 
retained and paid for by plaintiff. 
It was not intended to be an offer to furnish or appoint counsel. Plaintiff, 
an indigent, urges that, notwithstanding the authorities cited in defendants' 
memorandum, their offer did not provide an opportunity for a hearing 
with counsel and thereby failed to fulfill the requirements of the statute 
and the Constitution of the United States. 

Initially plaintiff relies on Glenn v. Reed, supra, which we contend, 
recognizes that counsel must be appointed for indigent prisoners. The 


i/ Further, at the least Glenn v. Reed means that this Court has 
discretion upon all the facts and circumstances of each particular case 
to order the prisoner's release. For this reason alone defendants’ 
motions should be denied as plaintiff is entitled to a hearing in which he 
may present proof of the following facts: (1) that he could not have 
received a fair revocation hearing several months after his arrest; 

(2) that the charges of violation of mandatory release levied against him 
were false or open to substantial doubt, and (3) any other facts tending 
to show that this Court should exercise its discretion to order his 
release. 
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Court of Appeals stated: 

"The Government rightly concedes the hearing and 

revocation were invalid because appellant neither had 

nor was offered counsel." _——_—*U.S. App. D.C. at, 

289 F. 2d at 463. (Emphasis added.) : 
Since plaintiff was without the means necessary to obtain counsel and was 
not "offered counsel," the defendants’ offer of May, 1961, was invalid even 
if held to have been made within a reasonable time after arrest, arguendo, 
Such an offer could not terminate plaintiff's illegal imprisonment. 

While believing that Glenn settled this issue in favor of appointment 
of counsel, plaintiff recognizes that the Court's opinion did not directly 
comment upon this aspect of its earlier decision in Fleming v. Tate, 
supra, on which the Government relies for the contrary proposition. In 
that case, decided in 1946, the Court of Appeals indicated in dicta that 
the statutory provision for a revocation hearing with counsel did not 
require that counsel be assigned. The issue was not presented since 
Tate, unlike plaintiff here, had been represented by counsel who appealed 
for leave to appear at the revocation hearing. Counsel's request was 
denied and Tate then petitioned for habeas corpus. This Court granted 
the writ and was affirmed by the Court of Appeals which declared, 
however: | 

"The question is one of statutory construction. No constitutional 

right is involved, as parole is a matter of grace. The statute 

requires that after a paroled prisoner is arrested tor violation of 
his parole, he ‘shall be given an opportunity to appear before said 

Board.' The District Court held that this provision means an 

effective appearance, and thus necessarily means the presence of 


counsel if the prisoner so elects ....'' 81 U.S. App. D.C. at 206, 
156 F. 2d at 849. ! 
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Fifteen years have passed since that decision, however, and, in 
addition to the statement of the Court of Appeals in Glenn, the Supreme 
Court has spoken authoritatively in Griffin v. Dlinois, 351 U.S. 12 (1955). 
Whatever view this Court takes of the early dicta in Tate, Griffin 
warrants a ruling that defendants’ offer of hearing with counsel was 
invalid -- as contrary to Section 4207 and the Fifth and Sixth Amendments 
to the Constitution -- since it did not provide for appointment of counsel 
for plaintiff, an indigent. 

The issue decided in Griffin was whether the State of Illinois might, 
consistent with the Due Process and Equal Protection Clauses of the 
Fourteenth Amendment, refuse to furnish a stenographic transcript of 
trial proceedings free to indigent defendants who needed it to prosecute 
an appeal. Just as in Tate where the Court found that an effective 
appearance required counsel, the Supreme Court held that petitioners 
needed a transcript in order to obtain adequate appellate review. Also, 


just as in Tate, where the Court of Appeals recognized parole as a 


matter of grace, the Supreme Court declared: 
"It is true that a State is not required by the Federal Constitution 
to provide appellate courts or a right to appellate review at all 
- -- But that is not to say that a State that does grant appellate 
review can do so in a way that discriminates against some 
convicted defendants on account of their poverty." 351 U.S. at 18. 
The Supreme Court then held that the denial of a transcript violated the 
Due Process and Equal Protection Clauses of the Fourteenth Amendment: 
*'There can be no equal justice where the kind of trial a man gets 
depends on the amount of money he has. Destitute 
defendants must be afforded as adequate appellate review as 
defendants who have money enough to buy transcripts." 
351 U.S. at 19. 
Nor has Griffin been confined to those proceedings which are "criminal 
actions" in the technical sense. Its teaching has been applied to State 
habeas corpus proceedings, which, like the instant case, are technically 
civil actions. Smith v. Bennett, 365 U.S. 708 (1961). 


In the face of Griffin and Glenn, Tate cannot remain binding. The 
crucial fact for the Court of Appeals in Tate was its finding that parole 
was a matter of grace. In Griffin, however, the Supreme Court held that 
where the state, as a matter of grace, provides a hearing on appeal and 
where a transcript is necessary to an effective hearing, the state must 
provide one free to indigents. Defendants with money cannot be treated 
differently, even as a matter of grace, than those without. The same rule 
should be applied where the Federal Government, as a matter of grace, 
provides parole and a hearing upon its revocation and where represen- 
tation by Counsel has been found to be necessary to an effective appear - 
ance at the hearing. | 

Revocation of parole may be even more important to a Federal 
prisoner than his original criminal trial where appointment of counsel 
is required in every Federal court. Johnson v. Zerbst, 304 U.S. 458 
(1938). The prisoner often stands in jeopardy of an order which will 
require him to serve a longer time in prison than he served initially as 
a result of his conviction. Moreover, inability of the indigent prisoner 
to obtain counsel is, if anything, greater when facing a revocation 
hearing than a trial. At the time defendants offered plaintiff an 
opportunity for a second hearing with counsel, he was without funds in 
Leavenworth, Kansas, deep in the Federal penitentiary and separated by 
time (3 months) and distance from friends and relations. Realistically, 
defendants’ offer -- by failing to provide for appointment of counsel -- 
was no offer at all. It would be a Pyrrhic victory indeed for appointed 
counsel in this proceeding to secure from this Court a ruling that 
plaintiff is entitled to an opportunity for a hearing with counsel without 
an assurance of a means for giving effect to that ruling. | : 


Ill. Defendants' Offer of May, 1961 was Invalid 
Because It Did Not Allow Plaintiff To Present 
Witnesses in His Own Behalf or to Confront 
or Cross-Examine the Witnesses or Review 


the Evidence Against Him. 


Defendants have imposed upon plaintiff the drastic sanction of 


imprisonment because of conduct which was purportedly determined to 
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be in violation of the conditions of his parole. Defendants claim that 
their determination of revocation, although invalid when issued because 
of their failure to afford plaintiff the hearing required by statute, was 
rendered valid by an offer of a new hearing in May, 1961. Defendants 
claim that this offer afforded plaintiff all rights guaranteed to him by 
the Constitution and the parole statutes, 18 U.S.C. 8 4207. Yet the offer 
did not afford plaintiff compulsory process for the summoning of 
witnesses in his behalf. Had plaintiff accepted he would not have been 
allowed to produce witnesses on his own behalf; nor would he have been 
told what evidence -- written or oral -- was being used against him or 
permitted to confront or cross-examine his accusers. Confronted with 
the full power of Government, he would have been required to defend 
himself only with his own protestations of innocence. 

Of course, a parole-revocation hearing is not a "criminal 
prosecution" within the narrow, technical meaning of that phrase. But 
it does have all the classic earmarks of an adjudicatory proceeding: 
plaintiff is accused of specific wrong-doing in the past; he is adjudged, 
as an individual, guilty of such wrong-doing; and a drastic legal sanction 


is imposed upon him as a direct consequence of that adjudication. In 


such a situation, the recent case of Hannah v. Larche, 363 U.S. 420 
(1960), makes it unmistakably clear that the Due Process Clause of the 
Fifth Amendment guarantees to plaintiff the basic attributes of a trial- 
type hearing. That case held that such attributes need not be afforded 
by the Civil Rights Commission in the course of a general, quasi- 


legislative, fact-finding investigation. In the course of his opinion for 
the Court, the Chief Justice observed: 
"Thus, when governmental agencies adjudicate or make binding 
determinations which directly affect the legal rights of individuals, 
it is imperative that those agencies use the procedures which have 
traditionally been associated with the judicial process." Id. at 442. 
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This distinction was further developed in the concurring opinion of 
Mr. Justice Frankfurter. The crucial question, he said, is whether a 
proceeding is "preliminar[y] to official judgment on individuals," 
id, at 489, ''whether its essential objective is official judgment on 
individuals under scrutiny," id. at 490. As the same Justice observed 
in another context, "the right to be heard before being condemned to 
suffer grievous loss of any kind, even though it may not involve the 


stigma and hardships of a criminal conviction, is a principle basic to 
our society." Joint Anti-Fascist Refugee Comm. v. Meret, 341 U.S. 
123, 168 (1951) (concurring opinion). | 

These principles apply directly to the case at bar, Plaintiff has 


alleged -- and his allegations have not been contradicted in defendants' 
motion and supporting papers -- that he could have called witnesses to 
prove his innocence of the charges brought against him. Defendants’ 
offer of May, 1961, would not have allowed plaintiff to summon such 
witnesses even at his own expense -- although Griffin v. Illinois, supra, 
clearly holds by analogy that in the case of this plaintiff, an indigent, 
the Government should have borne any such costs. The hearsay, un- 
sworn accusations against plaintiff might have been the product of 
jealousy or malice; but neither plaintiff, nor, for that matter, the Board 
itself, will ever know, because defendants refused to allow him to bring 
out the truth by trying these statements in the fire of confrontation and 
cross-examination. Defendants rest their claims for the validity of 
plaintiff's punishment on their offer of an accusatory, inquisitory 
proceeding, -- an institution foreign to our traditions and violative of 
our Constitution. | 

Even if it is not completely clear that the Board's procedures 
herein are unconstitutional, it is undeniable that they are subject to 
grave constitutional doubts. In such a case, itis a cardinal principle 
of statutory construction that the parole-revocation statute should be 
construed to avoid those doubts. "Federal statutes are to be so construed 
as to avoid serious doubt of their constitutionality."' International Ass'n 
of Machinists v. Street, 367 U.S. 740, 749 (1961). Accordingly, the 
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words "opportunity to appear" in 18 U.S.C. 8 4207 should be interpreted 
to require an opportunity to appear effectively, that is, to present one's 
own evidence through witnesses and to review and attack the evidence of 
the Government on cross-examination. 

Plaintiff's position finds support in the initial decision of this 
Court upholding a prisoner's procedural rights in a parole-revocation 
hearing, In re Tate, 63 F. Supp. 961 (D.D.C.), aff'd, 81 U.S. App. D.C. 
205, 156 F. 2d 848 (1946). There the Court interpreted the words 
“opportunity to appear" to require that the prisoner be afforded substan- 
tially greater rights than the Board extended in its offer of May, 1961. 
Thus, Judge Holtzoff declared: 

"Not only does it appear that a correct construction of the 
phraseology of that statute makes it mandatory for the Board to 
permit counsel to appear at the revocation hearing and to hear 
evidence offered in behalf of the prisoner, but also as a practical 
matter no reason is perceived why counsel should not be heard 
and testimony should not be received at a revocation hearing. 
This course would hardly place an undue burden on the Board. 

If the Board disagrees with representations made by counsel, 

it can readily decide against his contentions. No harm can 

accrue to anyone from giving him an opportunity to be heard. 

These considerations likewise apply to the presentation of evidence. 

Fairness does not detract from efficiency or interfere with 

effectiveness. An appearance of just dealing is as indispensable 

as justice itself." 
* * x 

"The right is purely statutory, inasmuch as it is the view of 
this court that the words -- ‘opportunity to appear' found in the 
statute necessarily imply an effective appearance, and an effective 
appearance in turn embraces the privilege of representation by 


counsel and the right to present evidence." In re Tate, 63 F. 
Supp. 961, 963-64 (D.D.C. 1946). 
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While the opinion of the Court of Appeals in Fleming v. Tate, supra. 


was drawn somewhat more narrowly, it nevertheless approved Judge 
Holtzoff's ruling as to these rights of procedural due process. 
156 F. 2d at 849, 

Finally, plaintiff submits that these procedural characteristics of 
a fair hearing are required in this case by the Administrative Procedure 
Act, 5 U.S.C. 8 § 1001-1009. The proceeding is, as we have seen, 
adjudicatory in nature, and the absence of judicial review de novo makes 
it imperative that plaintiff have a full and fair opportunity to establish 
his case before the Parole Board. Cf. Wong Yang Se v. McGrath, 
339 U.S. 33 (1950). | 

Plaintiff's illegal imprisonment has now continued for ten months 
as shown above. No new offer of any kind at this time could or should 
bar plaintiff's right to immediate release. | 

WHEREFORE, plaintiff prays that this Court deny defendants’ 
Motion for Summary Judgment or, in the alternative, Motion to Dismiss; 
grant plaintiff's Cross Motion for Summary Judgment and order his 
immediate release from the United States Penitentiary, Leavenworth, 
Kansas. In the alternative, should this Court deny plaintiff's prayer for 
immediate release, plaintiff prays that this Court order a hearing on the 
facts necessary to an order for release, or, if sucha hearing be refused, 
order defendants to grant plaintiff a hearing in accordance with 
Section 4207 of Title 18 of the United States Code with counsel to be 
appointed by the Federal Government and with provision for plaintiff to 
utilize compulsory process to summon witnesses, to present evidence 
and witnesses in his own behalf, and to confront and cross-examine the 
witnesses or review other evidence against him. | 


/s/ Lawrence Speiser 
American Civil Liberties Union 
1612 I Street, N,W. 
Washington, D. C. 
/s/ Stephen J. Pollak /s/ Robert J. Muth 
701 Union Trust Building 
October 17, 1961 Washington 5, D.C. 
Attorneys for Plaintiff 
[ Certificate of Service] 
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[Filed Oct. 17, 1961] 


PLAINTIFF'S STATEMENT OF MATERIAL FACTS 
AS TO WHICH THERE IS NO GENUINE ISSUE, 
PURSUANT TO LOCAL RULE 9(h) 


Plaintiff contends that there is no genuine issue as to the following 
material facts: 

1, Plaintiff, William Francis LeRoy Williamson, is a prisoner in 
the United States penitentiary at Leavenworth, Kansas, purportedly con- 
fined pursuant to a 10-year sentence imposed by the District Court for 
the Western District of Texas on September 17, 1953. 

2. After serving almost seven years of this sentence, plaintiff was 
released January 28, 1960, on parole. 

3. Plaintiff was arrested on January 4, 1961, pursuant to a United 
States Board of Parole Warrant and delivered into the custody of the 
warden for the United States Penitentiary at Leavenworth, Kansas. 

4, Plaintiff has been imprisoned for approximately 10 months since 
his arrest on January 4, 1961. 

5. On January 28, 1961, plaintiff was taken before a member of the 
United States Board of Parole for a parole-revocation “"hearing."" Plain- 
tiff was neither furnished nor offered counsel for this hearing. He was 
not given opportunity to obtain counsel nor was he notified of his right to 
counsel for the hearing. 

6. On March 10, 1961, the United States Board of Parole issued an 
official "Notice of Action of Parole Board" which announced that it had on 
that date acted to revoke plaintiff's parole. 

7. In May, 1961, three months after arrest, plaintiff was offered a 


second "hearing,"" this time with an opportunity for representation by 


counsel, This offer was for a hearing in which plaintiff would be repre- 
sented by counsel of his own choosing to be furnished, retained and paid 
for by plaintiff. The offer was not intended to be an offer to furnish or 
appoint counsel for plaintiff, an indigent, nor did it provide for presentation 
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of testimony by plaintiff in his own behalf, or confrontation and cross- 
examination of the witnesses against him. 
/s/ Lawrence Speiser 
* OK 


/s/ Stephen J. Pollak 
* ke x | 
/s/ Robert J. Muth — 
* * i 


Attorneys for Plaintiff 
October 16, 1961 | 


[Filed Dec. 20, 1961] 


Unit ed States Department of Justice 
United States Board of Parole 
Washington 


December 6, 1961 


I, Richard A. Chappell, Chairman, United States Board of Parole, 
hereby certify that the Warden of the United States Penitentiary, Leaven- 
worth, Kansas or his authorized representative, was instructed and au- 
thorized to advise William Francis Leroy Williamson that he would be 
given the opportunity if he desired to have another hearing with attorney 
representation and/or to call voluntary witnesses to testify in his behalf 


/s/ Richard A. Chappell 


at said hearing. 
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[AFFIDAVIT] 

DATE: December 1, 1961 

TO WHOM IT MAY CONCERN 
I, the undersigned, L. A. Huber, Parole Officer, United States 

Penitentiary, Leavenworth, Kansas, do hereby swear and affirm that on 
December 1, 1961, I gave to inmate William Francis Le Roy Williamson, 
#70345-L, the attached statement which he refused to sign, stating he 
would do so only on advice of his attorney, Mr. Lawrence Speiser, Wash- 
ington, D. C. 


/s/ L. A. Huber 
Parole Officer 


Sworn to and subscribed before me, 
authorized by the Act of July 7, 
1955, to administer oaths, (18 U.S.C. 4004). 


UNITED STATES DEPARTMENT OF JUSTICE 
United States Board of Parole 
Washington 


ATTORNEY-WITNESS ELECTION FORM 


Date 


The Board of Parole has adopted a regulation providing for new 
revocation hearings for all those alleged parole and conditional release 
violators who desire to be represented by an attorney of their own choos- 


ing or to call voluntary witnesses having relevant and material informa- 
tion. Counsel and/or witnesses may be heard either at the revocation 
hearing at the institution or at the Washington office of the Board of Pa- 
role. Counsel will not be furnished by the Government. If counsel and/or 
witnesses are to be heard at the institution, the case will be continued, 
upon request, for a period not exceeding 30 days for this purpose. The 
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hearing will not be postponed beyond that period of time due to the ab- 
sence of counsel or witnesses, except in the discretion of the Board. 


Having been fully advised that I may have a new revocation hearing 
unless I waive representation by counsel and the opportunity to call wit- 
nesses having relevant and material information, I hereby state: 


a) I wish to waive representation by counsel and the testimony of 
witnesses. 


Name 


Register No. 


b) I wish to employ the services of an attorney and/or have wit- 
nesses testify in my behalf. 


Name 


Witnessed by: Register No. 


Date 


[Filed Jan. 3, 1962] 
ORDER 

This cause came on for hearing upon the defendants’ Motion for 
Summary Judgment or, in the alternative, Motion to Dismiss, and the 
plaintiff's cross Motion for Summary Judgment. After hearing the argu- 
ment of respective counsel and upon careful consideration of the record, 
it is, by this Court, this 3 day of January, 1961, | 

ORDERED: 

1. That the defendants’ Motion for Summary Judgment be, and it 
hereby is, granted. 

2. That the plaintiff's Motion for Summary Judgment be, and it 
hereby is, denied. 


/s/ Alexander Holtzott 
JUDGE 


[Certificate of Service] 


[Filed April 12, 1962] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


September Term, 1961 
Misc. No. 1839 Misc. No. 1844 


Andrew Louis Fitzpatrick, John T. Neiswenter, Jr., 
Petitioner, Petitioner, 


v Vv. 


Richard A. Chappell, Chairman, Richard A. Chappell, et al., 
United States Board of Parole, et al., Respondents. 
Respondents. 


Misc. No. 1843 


William Francis Le Roy Williamson, 
Petitioner, 


Vv. 
Richard A. Chappell, et al., 
Respondents. 


Before: Edgerton and Bastian, Circuit Judges, 
in Chambers. 


ORDER 
Upon consideration of petitioners’ petitions for leave to prosecute 


their appeals without prepayment of costs, it is 

ORDERED by the court that petitioners be, and they are hereby, 
granted leave to prosecute their appeals without prepayment of costs, 
and that the stenographic transcript of the proceedings in each case in 
the District Court be prepared at the expense of the United States, and 
it is 

FURTHER ORDERED by the court that each of the above-entitled 
cases be, and they are hereby, consolidated for all purposes, and that 
the joint appendix of the parties be prepared at the expense of the United 
States. A single joint appendix shall be filed in said cases. 

Per Curiam. 

Dated: Apr. 12, 1962 
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UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | 


LARRY T. JAMISON, Box 65674 
Atlanta, Georgia, 


Plaintiff, 
Vv 


RICHARD A. CHAPPELL, Chairman, 
United States Board of Parole, 

EVA BOWRING, EDWARD J. DONOVAN, 
JOHN B. HENRY, and GEORGE J. 
REED, Members, United States 

Board of Parole, 


Civil No. 1581-61 
i 


_——N RR NR ew SS NS 


Defendants 


DOCKET ENTRIES 


Proceedings 1581-61 


Complaint, appearance | filed 


Summons, copies(7) and copies (-) of Complaint issued 
all ser. 5-25-61 U. S. Atty ser. 5-25-61 Atty Gen. ser. 
5-30-61 


Affidavit of pltff. as to inability to pay costs filed 
Stipulation of Fact re offer of counsel. : filed 
Amended complaint of pltf filed 


Summons, copies (7) and copies (7) of amended complaint 
issued defts ser. 7-27-61; U. S. Atty ser. 7-27-61; 
Atty Gen. 7-28-61 


Stipulation extending time to respond to amended complaint 
for 45 days. filed 


Motion of deft for summary judgment or to dismiss; 

certificate exhibit; notice; c/m 9-12-61; statement; P & A; 

appendix and exhibit; M. C. 9-14-61. Appearance of 

David C. Acheson, Burke Marshall and Eugene N. Barkin. 
, filed 


Stipulation extending to and including 10-17-61 time for 
responsive pleading to defts' motion for summary judgment 
or to dismiss. | filed 


Order appointing Stephen J. Pollak co-counsel for pltf. (N) 
‘McGarraghy, J. 
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Proceedings 
Cross-motion of pltf for summary judgment and opposition 
to deft's motion for summary judgment or to dismiss; 
statement of material facts; P&A; affidavit; c/m 10-17 -61; 
M. C. 10-17-61 filed 


Appearance of Howard A. Glickstein for deft. filed 


Appearance of Robert J. Muth and David B. Isbell as 
counsel for pltf. filed 


Exhibit of deft filed 


Record from Dept. of Justice filed 


Transcript of proceedings of 11/27/61, 12/19/61, 3/8/62; 
vol. 1, pp 1-38. (Rep. Nevitt) (Court's copy) (filed in 1432-61) 


Order denying pltfs motion for summary judgment. (N) 
Holtzoff, J. 


Order granting defts' motion for summary judgment & 
denying pltf's motion for summary judgment (signed 4/6/62) 
(N)  Holtzoff, J. 


Letter dated 4/4/62 to Judge Holtzoff from Harold H. Greene. 
filed 


Affidavit of Robert J. Muth; exhibits (8) filed 


Order granting pltfs motion to enlarge record. (N) 
Holtzoff, J. 


Application of pltf for leave to appeal without prepayment of 
costs; memo in support; affidavit of pltf; c/m 4/23/62. filed 


Application for leave to appeal, etc., 4-23-62, Granted - Fiat- 
Holtzoff, J. (N) 


Notice of appeal by pltf on order of 3/4/62; copies mail to 
US Atty and Atty. Gen. filed 


Transcript of proceedings, November 27 & December 19, 

1961 and March 8, 1962, pages 1-38. (Rep by Gerald 

Nevitt) (Deft.'s copy) (original filed in C. A. 1432-61) 
filed 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LARRY T. JAMISON, Box 65674 
Atlanta, Georgia, 


) 
) 
Plaintiff, 

v. ) 
RICHARD A. CHAPPELL, Chairman, 
) 

) 

) 

) 

) 


Civil No. 1581-61 


United States Board of Parole, 

EVA BOWRING, EDWARD J. DONOVAN 
JOHN B. HENRY, and GEORGE J. 
REED, Members, United States 

Board of Parole, 


? 


Defendants. ) 
STIPULATION OF FACT 

It is stipulated by and between the undersigned, counsel for the 
parties to this action, as follows: 

The following rule was adopted by the United States Board of 
Parole and became effective April 24, 1961: 

"All federal prisoners who have been returned to custody 
as parole or mandatory release violators under a Board warrant 
shall be advised that they may be represented by counsel at the 
revocation hearing provided that they arrange for such counsel in 
accordance with Board procedure. | 

“All prisoners in custody as violators previously given re- 
vocation 'hearings' without being afforded the opportunity for repre- 
sentation by counsel shall be given an opportunity for a hearing 
with counsel," 

Pursuant to this rule, plaintiff Larry T. Jamison was in or about 
May-June 1961 offered an opportunity for a revocation hearing with 
counsel before a member of the United States Board of Parole. Said 
offer was intended to be and was clearly understood by all parties to be 
an offer for a hearing in which the plaintiff could be represented by 
counsel of his own choosing to be furnished, retained and paid for by 
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plaintiff. Said offer was not intended to be an offer by the Federal 
Government or any agency thereof, including the United States Board 


of Parole, to furnish or appoint counsel for plaintiff. 


Attorney for Plaintiff 


/s/ Eugene N. Barkin 
July 18, 1961 Attorney for Defendant 


[ Filed July 21, 1961] 


AMENDED COMPLAINT FOR DECLARATORY JUDGMENT 
AND INJUNCTIVE RELIEF 


1. This is an action for declaratory judgment and injunctive 
relief arising under the Declaratory J udgment Act, Title 28 U.S.C.A. 

8 2201, and under Section 10 of the Administrative Procedure Act, 
Title 5 U.S.C.A. @ 1009. 

2. The plaintiff, Larry T. Jamison, is being held in the United 
States Penitentiary at Atlanta, Georgia, upon order of the United States 
Board of Parole (hereinafter referred to as the Board). 

3. The above-named defendant, Richard A. Chappell, is Chairman 
of the Board and the other above-named defendants are members of the 
Board. The Board is located in the H.O.L.C. Building, 101 Indiana 
Avenue, N. W., Washington, D. C. 

4. On or about July 21, 1945, the United States District Court for 
the Western District of Tennessee at Memphis, Tennessee, sentenced 
plaintiff to the custody of the Attorney General for a total of 15 years. 

5. On or about January 26, 1951, plaintiff was released on parole 
from the United States Penitentiary at Atlanta, Georgia. 

6. On or about April 1, 1957, plaintiff was arrested upon a 
warrant issued by the Board on J anuary 25, 1957, alleging that plaintiff 
had violated his parole. Plaintiff has been in custody since said arrest. 
Subsequent to said arrest plaintiff was confined in the United States 
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Penitentiary at Leavenworth, Kansas, and thereafter was transferred to the 
United States Penitentiary at Atlanta, Georgia, where he remains confined. 
7. On or about May 3, 1957, plaintiff was brought before Lewis J. 
Grout, Chairman of the United States Board of Parole, and a hearing was 
held to determine whether plaintiff's parole should be revoked. Without 
plaintiff's consent said hearing was held in the United States Penitentiary 
in which plaintiff was then confined and not in the jurisdiction where any 
of the alleged acts of the plaintiff in violation of his parole occurred. 
8. (a) Plaintiff was not furnished counsel by the Board for said 
hearing nor was he offered counsel by the Board. | 

(b) Plaintiff was not given an opportunity to obtain counsel for 
said hearing. 

(c) Plaintiff was not notified of his right to obtain counsel for 
said hearing. 
(d) Plaintiff had made no election not to have a at the 
hearing and had not waived his right to counsel at the hearing. 

9. (a) Plaintiff was given inadequate advance notice of the time 
and place of the hearing. 


(b) Plaintiff was not afforded compulsory niccaas for the 


summoning of witnesses in his behalf. Nor was plaintiff given an adequate 
opportunity to obtain witnesses in his behalf or to present: testimony and 
evidence in his behalf. 

(c) Plaintiff was not afforded the right to confront and cross- 
examine witnesses against him. | 

(d) The hearing took only a few minutes. A stenographer 
was present and a transcript of less than four pages was made. No 
persons other than the Chairman of the Board, the plaintiff and the 
stenographer were present. 

(e) The evidence against plaintiff consisted of unsworn, 
hearsay statements which were not shown to plaintiff. 

10. The procedures pursuant to which plaintiff's parole was 


revoked denied plaintiff the right to a fair, meaningful and adequate 
| 
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opportunity to appear as required by law and deprived plaintiff of rights 
guaranteed to him by Sections 4201-07 of Title 18 of the United States 
Code, Title 18 U.S.C.A. 8 8 4201-07, and by the Fifth and Sixth 
Amendments to the Constitution of the United States. 

11. Plaintiff was in or about May 1957 notified of the purported 
revocation of his parole and has since been confined first at the United 
States Penitentiary at Leavenworth, Kansas, and then at the United 
States Penitentiary, Atlanta, Georgia. 

12, At no time prior to July 21, 1960, the date of expiration of 
the 15-year sentence imposed upon plaintiff by the United States District 
Court for the Western District of Tennessee, did the Board nor any 
agent thereof offer plaintiff an opportunity for a lawful hearing with 
counsel, 

13. Effective April 24, 1961, the Board adopted a rule which 
reads in part: 

“All prisoners in custody as violators previously given 
revocation 'hearings' without being afforded the opportunity for 


representation by counsel shall be given an opportunity for a 


hearing with counsel."' 

Pursuant to this rule, plaintiff, who has filed with this Court an 
Affidavit of Poverty dated May 16, 1961, was in or about May-June 1961 
offered an opportunity for a revocation hearing with counsel. Said offer 
was not intended to be an offer by the Federal Government or any agency 
thereof, including the Board, to furnish or appoint counsel for plaintiff. 
Said offer did not fulfill the requirements of Section 4207 of Title 18 

of the United States Code, 18 U.S.C.A. @ 4207, or of the Fifth and Sixth 
Amendments to the Constitution of the United States. 

14. Due to the length of time which has passed since April 1, 1957, 
when plaintiff was arrested upon a warrant alleging violation of his parole, 
plaintiff cannot nowy be afforded, and pursuant to the Board's offer of 
May-June 1961 could not then have been afforded, the prompt and fair 
hearing required by the Fifth and Sixth Amendments to the Constitution 
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of the United States, by Section 4207 of Title 18 U. 8.C.A. 8 4207 and 
by Section 2.39 of the Regulations of the Board, 28 C. F.R. 8 2.39. 
WHEREFORE, plaintiff respectfully prays that the Court: 
(1) Review the hearing and action of the Board in the above - 


named matter; 

(2) Declare such hearing and action to be invalid; 

(3) Issue a mandatory injunction against said Board ordering 
that plaintiff be forthwith released from the United States Penitentiary, 
Atlanta, Georgia, and restored to freedom; | 

(4) Declare that since the purported revocation of plaintiff's 
parole ensued upon a failure of the Board to comply with constitutional 
and statutory procedural rights, the revocation was a nullity and 
that plaintiff on or about July 21, 1960, completed serving the 15-year 
sentence imposed by the United States District Court for the Western 
District of Tennessee, and is no longer subject to the jurisdiction 
of the United States Board of Parole and is entitled to mandatory 
release from the custody of the Attorney General; 

(5) As an alternative to the relief prayed for in Paragraphs 
(3) and (4) above, declare that the offer extended in or about May- 
June 1961 of an opportunity for a revocation hearing with counsel 
did not fulfill the requirements of the Fifth and Sixth Amendments 
to the Constitution of the United States and of Section 4207 of Title 
18 of the United States Code, 18 U.S.C.A. 8 4207 and was in 
violation of the Regulations of the Board of Parole in that said offer 
did not provide for the appointment of counsel and would not have 
afforded plaintiff a fair and lawful hearing, and issue a mandatory 
injunction against said Board ordering that plaintiff be afforded 


forthwith a hearing in accordance with the requirements of law. 
| 
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(6) Grant such other and further relief as may be proper 
and appropriate. 


/s/ Richard Arens 
2000 P Street, N. W. 
Washington 6, D. C. 


/s/ Lawrence Speiser 

c/o American Civil Liberties Union 
1612 Eye Street, N.W. 

Washington 6, D. C. 


Counsel for Plaintiff by 
Appoint of the District Court 


/s/ Stephen J. Pollak 
701 Union Trust Building 
Washington 5, D. C. 


Counsel for Plaintiff 


[ Filed Sept. 14, 1961] 


MOTION FOR SUMMARY JUDGMENT OR, 
IN THE ALTERNATIVE, MOTION TO DISMISS 

Come now the defendants by their attorney, the United States 
Attorney, and respectfully move the Court for an order granting summary 
judgment in their favor on the grounds that no genuine issue as to any 
material fact exists as more particularly appears from the certified 
copy of an official Bureau of Prisons document which is attached hereto 
and defendants are entitled to a judgment as a matter of law. 

In the alternative, the defendants, by their attorney, respectfully 
move the Court for an order dismissing the complaint on the ground 
that the controversy from which the complaint arose is now moot. 


/s/ BURKE MARSHALL 
Assistant Attorney General 


/s/ EUGENE N. BARKIN 
Attorney, Department of Justice 


/s/ DAVID C. ACHESON 
United States Attorney 
Of Counsel 
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[ Filed Sept. 14, 1961] 
CERTIFICATE 
DISTRICT OF COLUMBIA, ss: 

I, James V. Bennett, Director of the Bureau of Prisons, 
Department of Justice, do hereby certify that Iam acting as the admin- 
istrative head of said Bureau of Prisons, with official duties at 
Washington, D. C. | 

I further certify that I have lawful custody of the records and files 
of the said Bureau, including the records of the United States Board of 
Parole pertaining to individual prisoners. 


I further certify that the following attached instrument is an exact 


copy of the original document relating to the case of Larry T. Jamison 
v. Richard A. Chappell, Chairman, United States Board of Parole, et al. 
Civil Action No. 1581-61: 

Record of Personal Contact, dated May 23, 1957. 

In Witness Whereof, I have hereunto set my hand and caused the 
seal of the Bureau of Prisons to be affixed this iy of 
September, 1961. | 


/s/ JAMES V. BENNETT, 
Director Bureau of Prisons 


[ Filed June 17, 1957] 
U. S. BOARD OF PAROLE 


Record of Personal Contact: By Visit xxx | 
By Telephone | 


Date May 23, 1957 

In re: _ LARRY THOMAS JAMISON 
Institution and Number  74443-L 
Caller Claude F. Cooper 


a pO 
Address Cooper Bldg. , North Second, Blytheville, Ark. 


Call from (If Telephone contact) 


Relationship, if any Atty 
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Interest in case 

Remarks: Appt. with Board, Thurs. May 23, 10:00 AM 

Mr. Cooper came to express the belief that Mr. Jamison 
had been released based on "hear say" and that there had been no 
positive proof of illegal activity. Mr. Cooper was advised that 
Jamsion had been out of his district without permission and that 
he had not been available to supervision. He was advised that all 
facts in the case would be carefully weighed and a decision would 
be made. 


/s/ E.B. /s/ [Init. illegible] 
5-23-57 5/23/57 


NOTICE 

Please take notice that the points of law and authorities in support 
of the foregoing Motion are attached hereto. The rules of the District 
Court for the District of Columbia require that if you oppose the granting 
of the said Motion, you shall, within five days after service upon you, 
or such further time as the Court may grant or the parties hereto agree 
upon, file a memorandum of the points of law and authorities upon which 
you rely in support thereof and serve a copy thereof upon counsel for 
the defendants. 


CERTIFICATE OF SERVICE 
I hereby certify that service of the foregoing Motion for Summary 


Judgment or, in the alternative, Motion to Dismiss, Memorandum of 
Points and Authorities in Support Thereof, Statement of Material Facts 
As to Which There Is No Genuine Issue, Pursuant to Rule 9(h), and 
Notice has been made upon plaintiff by mailing copies thereof to - 
plaintiff's respective attorneys: Richard Arens, Esquire, 2000 P Street, 
N. W., Washington D. C.; Lawrence Speiser, Esquire, 1612 Eye Street, 
N. W., Washington, D. C., Stephen J. Pollak, Esquire, 701 Union 
Trust Building, Washington, D. C., this 17th day of September, 1961. 
/s/ EUGENE N. BARKIN 
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[ Filed Sept. 14, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LARRY T. JAMISON 


CIVIL ACTION NO. 1581-61 


STATEMENT OF MATERIAL 
FACTS AS TO WHICH THERE 
IS NO GENUINE ISSUE, 
PURSUANT TO RULE 9(h) 


Plaintiff 
v. 


RICHARD A, CHAPPELL, Chairman 
United States Board of Parole 

EVA BOWRING 

EDWARD J. DONOVAN 

JOHN B. HENRY 

GEORGE J. REED, Members 

United States Board of Parole 


Defendants ) 
Defendants contend that there is no genuine issue as to the 


ee we ws SS ws SS we 


following material facts: 

1. On July 21, 1945, the United States District Court for the 
Western District of Tenessee sentenced the plaintiff to the custody of 
the Attorney General for a total of fifteen years. 

2. On January 26, 1951, the plaintiff was released on parole from 
the United States Penitentiary, Atlanta, Georgia. ! 

3. On April 1, 1957, the plaintiff was arrested upon a parole 
violator's warrant. | 
4. The plaintiff was then interviewed by A.D. LaVoie and ad- 

vised of the charges lodged against him and that a pardle revocation 
hearing would be held at the United States Penitentiary, Atlanta, Georgia, 
where he was committed, in April, 1957. 

5. On May 3, 1957, the plaintiff's parole revocation hearing was 

held. | 


6. There is no indication that the plaintiff ever neguasiod that 


witnesses be allowed to testify on his behalf at the revocation hearing. 
7. No adverse witnesses testified at the plaintiff's revocation 
hearing. 
8. On May 23, 1957, Claude F. Cooper, Esquire, Blytheville, 
Arkansas, appeared before the Board of Parole on plaintiff's behalf. 


9. OnJune 5, 1957, the plaintiff's parole was revoked. 

10. On May 9, 1961, the plaintiff was offered the opportunity of 
another revocation hearing with attorney representation but he did not 
avail himself of the opportunity. 

11. The plaintiff had previously instituted suit which was dismissed 
on the ground that the defendant had offered the plaintiff a right to a re- 
hearing with counsel present and the controversy from which the complaint 
arose was therefore moot. Jamsion v. Reed, et al. Civil Action No. 
1320-60. 


/s/ BURKE MARSHALL 
Assistant Attorney General 


/s/ EUGENE N. BARKIN 
Attorney, Department of Justice 


/s/ DAVID C. ACHESON 
United States Attorney of Counsel 


[ Filed Oct. 17, 1961] 


PLAINTIFF'S CROSS MOTION FOR SUMMARY 
JUDGMENT AND OPPOSITION TO DEFENDANTS' 
MOTION FOR SUMMARY JUDGMENT OR, IN THE 


ALTERNATIVE, MOTION TO DISMISS 
Pursuant to Rule 56 of the Federal Rules of Civil Procedure, 


plaintiff, Larry T. Jamison, respectfully moves this Court for an order 
granting summary judgment in his favor and for grounds of this motion says: 
1. No genuine issue exists as to any material fact necessary 
to the grant of this motion. 
2. Plaintiff is illegally imprisoned and entitled to release 
under the decisions of the Court of Appeals for the District of 
Columbia. 
3. Defendants' offer of May 9, 1961, of a hearing with counsel 
was invalid because it was made after an unreasonable delay-- 
over 49 months--following plaintiff's arrest. 


4. Defendants' offer of May 9, 1961, was too late: plaintiff 
completed his original sentence on July 21, 1960, and was there- 
after absolutely entitled to release. 

5. Defendants’ offer of May 9, 1961, was invalid since it 
did not provide for appointment of counsel. 

6. Defendants' offer of May 9, 1961, was invalid because 
it did not provide that plaintiff would be afforded compulsory 
process for the summoning of witnesses in his behalf, or that 
Plaintiff would be allowed to present testimony or evidence 
in his behalf or to confront and cross- examine, a i counsel, 
the witnesses against him. 

Plaintiff opposes defendants' Motion for Summary Judgment or, 
in the Alternative, Motion to Dismiss on the grounds set forth above 
and in the accompanying Memorandum of Points and Authorities. 
In support of this Motion and Opposition, plaintiff relies on the 
Memorandum of Points and Authorities and Affidavit submitted herewith. 


/s/ Lawrence Speiser 
American Civil Liberties Union 
16121 Street, N. W. 


/s/ Stephen J. Pollak 


/s/ Robert J. Muth. 
701 Union Trust Building 
Washington 5, D. C.: 


October 17, 1961 Attorneys for Plaintitt 


[ Filed Oct. 17, 1961] 


PLAINTIFF'S STATEMENT OF MATERIAL 
FACTS AS TO WHICH THERE IS NO 
GENUINE ISSUE, PURSUANT TO LOCAL 

RULE 9(h | 


Plaintiff contends that there is no genuine issue as to the following 


material facts: 


1. Plaintiff, Larry T. Jamison, is a prisoner in a United States 
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penitentiary at Atlanta, Georgia, purportedly confined pursuant to a 15- 
year sentence imposed by the District Court for the Western District 
of Tennessee at Memphis, Tennessee, on July 21, 1945. 

2. After serving some five and one-half years of this sentence, 
plaintiff was released January 26, 1951, on parole. 

3. Plaintiff was arrested on April 1, 1957, pursuant to a United 
States Board of Parole warrant and delivered into the custody of the 
warden for the United States Penitentiary at Leavenworth, Kansas. 
Thereafter plaintiff was transferred to the United States Penitentiary 
at Atlanta, Georgia. 

4. Plaintiff has been imprisoned for approximately 54 months 
since his arrest on April 1, 1957. 

5. On May 3, 1957, plaintiff was taken before Lewis J. Grout, 
Chairman of the United States Board of Parole, for a parole revocation 


“hearing.'' At the hearing plaintiff requested permission to be represented 


by counsel, Claude F. Cooper. Plaintiff's request was denied and the 
hearing was held without counsel. Plaintiff was given no advance notice 
of the time and place of the hearing. He was not afforded compulsory 
process for the summoning of witnesses in his behalf; nor was he given 
an opportunity to obtain witnesses or to present testimony and evidence 
in his behalf. Plaintiff was not afforded the right to confront and cross- 
examine witnesses against him. The evidence against him consisted of 
unsworn, hearsay statements which were not shown to plaintiff. 

6. Onor about June 5, 1957, the United States Board of Parole 
issued an official notice which announced that it had on that date acted 
to revoke plaintiff's parole. 

7. Onor about May 9, 1961, over 49 months after arrest, plain- 
tiff was offered a second “hearing,"’ this time with an opportunity for 
representation by counsel. This offer was for a hearing in which plaintiff 
would be represented by counsel of his own choosing to be furnished, 
retained and paid for by plaintiff. The offer was not intended to be an 
offer to furnish or appoint counsel for plaintiff, an indigent. The 


137 


offer was not intended to afford plaintiff compulsory process for the 
summoning of witnesses in his behalf. Nor was it intended to include 
permission for plaintiff to present at the hearing evidence in his own 
behalf, whether through witnesses summoned by compulsory process or 
not; to confront and cross-examine the witnesses against him, or to 
review the evidence against him. 


/s/ Lawrence Speiser 
American Civil Liberties Union 
1612 I Street, N. W. 


/s/ Stephen J. Pollak 


/s/ Robert J. Muth 
701 Union Trust Building 
Washington 5, D. Cc. 


October 17, 1961 Attorneys for Plaintiff 


AFFIDAVIT 
District of Columbia) ss: 

Stephen J. Pollak, being duly sworn according to law, deposes 
and says: 

1. Iam associated with Lawrence Speiser as ae for plaintiff 
appointed by order of this Court. I am familiar with the facts of this case. 

2. This affidavit is filedin support of plaintiff's Cross Motion for 
Summary Judgment and Opposition to Defendants' Motion for Summary 
Judgment or, in the Alternative, Motion to Dismiss. It: is based upon 
written statements to counsel by plaintiff who is imprisoned in the United 
States Penitentiary, Atlanta, Georgia. Due to the time necessary to com- 
plete communications with plaintiff, an affidavit from plaintiff is unavail- 
able at this time. 

3. Plaintiff was arrested on April 1, 1957, pursuant to a warrant 
reciting that he had violated his parole. On May 3, 1957, plaintiff was 
taken before Lewis J. Grout, Chairman of the United States Board of 
Parole, for a parole revocation "hearing." Plaintiff mentee that this 
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hearing was invalid because he was denied rights guaranteed him by the 
parole revocation statute, 18 U.S.C.A. # 4207, and the Fifth Amendment 
to the Constitution of the United States. In support of these contentions 
the following statements are quoted from plaintiff's letters to counsel 
dated October 8 and Spetember 19, 1961: 

"On May 3, 1957, I was not represented by an attorney. 
Prior to May 3, 1957 Mr. Cooper had been my attorney for a period 
of 6 or 8 mos. I reached Leavenworth on May 2, 1957 and was 
called for a Parole Hearing on May 3, 1957. I had no advance 
notice of this hearing and upon appearing before the Parole Judge 
on May 3, 1957, I asked to be represented by Mr. Cooper. This 
request was denied." (Letter of October 8, 1961.) 

"In the Government petition, they state that I was inter- 
viewed by a Mr. A. O. LaVoie and advised of the charges against 
me. That is wrong. I entered the prison at Leavenworth on May 
2nd and was called before the Parole Judge the next day. 

"The first thing that I ask the Parole Judge was to let me 
have my atty present so I could prove the charges against me 
were wrong."’ (Letter of September 19, 1961.) 

/s/ Stephen J. Pollak 


[Jurat] 


[ Filed Dec. 20, 1961] 


UNITED STATES DEPARTMENT OF JUSTICE 
United States Board of Parole 
Washington 


December 15, 1961 
I, Joseph N. Shore, Parole Executive, United States Board of 
Parole, hereby certify that Larry Thomas Jamsion, #65674-A, has been 
scheduled to receive a new revocation hearing to be conducted by a 
Member of the United States Board of Parole at the United States 
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Penitentiary, Atlanta, Georgia during the month of February 1962. 


He will be notified of the specific date of this hearing in sufficient time 
for him to prepare his case. 


/s/ JOSEPH N. SHORE 
Parole Executive 


[ Filed April 14, 1962] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


LARRY T. JAMISON 
Plaintiff | 
vs. CA No. 1581-61 
RICHARD A. CHAPPELL 
Defendant 
ORDER 


Upon consideration of the motion of the plaintiff for summary 
judgment filed herein Oct. - 17 -61, it is this 4th day of April, 1962, 
ORDERED that the motion be, and the same hereby is, denied. 


HARRY M. HULL, Clerk 


By J. Richard Earle Jr. 
Deputy Clerk 


By direction of 


Alexander Holtzoff 
Judge 


140 


[ Filed April 9, 1962] 


ORDER 

This cause came before the Court upon the defendants’ Motion for 
Summary Judgment, or in the alternative, Motion to Dismiss, and 
the plaintiff's Cross Motion for Summary Judgment. Plaintiff and de- 
fendants were represented by counsel. Hearings were held before the 
Court on November 27, December 19, 1961 and March 8, 1962. The 
Court, having considered the record, including the pleadings, affidavits, 
stipulation, as well as argument of counsel, and it appearing to the Court 
that there is no genuine issue as to any of the following material facts: 

On July 21, 1945, plaintiff was sentenced to a fifteen year term 
by the United States District Court for the Western District of Tennessee. 

On January 16, 1951, plaintiff was released from custody on parole. 

On January 25, 1957, the United States Board of Parole issued a 
warrant for the revocation of plaintiff's parole, and plaintiff was arrested 
on April 4, 1957. 

On May 3, 1957, plaintiff received a parole revocation hearing. 
At the hearing, plaintiff was not permitted the opportunity to be represented 
by counsel or to call voluntary witnesses. 

On June 5, 1957, the United States Board of Parole revoked 
plaintiff's parole. 

On May 5, 1961, following the decision in Glenn v. Reed, 110 U.S. 
App. D.C. 85, 289 F.2d 461 anda change in its rules, the United States 
Board of Parole offered plaintiff a new parole revocation hearing at which 
he could be represented by counsel. Plaintiff did not accept this offer. 

On November 30, 1961, following the decision in Reed v. 
Butterworth, U. S. App. D.C. , 297 F. 24776 and 
a change in its rules, the United States Board of Parole offered plaintiff 
a new parole revocation hearing at which he could be represented by 
counsel and call voluntary witnesses. 

On February 13, 1962, plaintiff was afforded a new parole revo- 
cation hearing at which he was represented by three attorneys. 
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On March 2, 1962, the United States Board of Parole issued an 
order revoking plaintiff's parole. 

It is therefore hereby ORDERED: 

1, That the defendant's Motion for Summary J sagen be, and it 
hereby is, granted. 

2. That the plaintiff's Cross Motion for Summary Judgment be, 
and it hereby is denied. 

Dated this 6 day of April, 1962, by this Court. 


ALEXANDER HOLTZOF F 
JUDGE 


[ Certificate of Service] 


[ Filed April 17, 1962] 
AFFIDAVIT 
District of Columbia) ss: 
Robert J. Muth, being duly sworn according to law, deposes 
and says: 
1. Iam associated with Lawrence Speiser as Soins for plaintiff 
in the above-captioned case. I am familiar with the facts of this case. 
2. On January 26, 1962, and February 2, 1962, I placed in the 


United States mail, properly addressed and postage prepaid, eight letters, 
copies of which are attached hereto, addressed to the at persons: 


Mr. E. E. Gregory 
675 Keel Avenue 
Memphis, Tennessee 


Mr. Maxie Aldy 
155 East Mallory Street 
Memphis, Tennessee 


Mr. Walter Aldy 
155 East Mallory Street 
Memphis, Tennessee 


Mrs. Dorothy Dairyberry 
1591 Walker Street 
Memphis, Tennessee 
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3. These letters were written, as shown by their contents, for 
the purpose of Securing the attendance of the four, above-named persons, 
as witnesses on behalf of Mr. Larry T. Jamison ina proceeding con- 
ducted by the United States Board of Parole in Washington, District of 
Columbia on February 13, 1962 

4. Asof this date, April 9, 1962, I have received no reply to 
any of these letters, nor has any of these four persons contacted me 
in any way. I was present at the proceeding before the United States 
Board of Parole on February 13, 1962, and none of the above -named 
persons appeared at that time. 

/s/ Robert J. Muth 
[Jurat] 


[ April 17, 1962] 
January 26, 1962 


Mr. E. E. Gregory 
675 Keel Avenue 
Memphis, Tennessee 


Dear Mr. Gregory: 

I am attorney for Mr. Larry T. Jamison in a suit pending in the 
United States District Court for the District of Columbia. In early 
February, the United States Board of Parole will hold a hearing in the 
Atlanta Penitentiary to determine whether Mr. Jamison violated the 
terms of his parole from a Federal prison during the years 1951 to 
1957. It may be that later in February, I shall request the Parole 
Board to hold a further session of the hearing in Washington, D. C., 
for the purpose of hearing witnesses and counsel on Mr. Jamison's case. 
Iam writing to ask whether you would be willing and able to appear at 
that time in Washington, D. C. asa voluntary witness at your Own expense, 
on Mr. Jamison's behalf, 

Mr. J amison has informed me that he believes you would have been 
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able to testify at his original hearing in 1957 in support of his claim 
that he did not violate the terms of his parole. He is, of course, not 
certain whether the lapse of almost five years since then has dimmed 
your recollection or changed your attitude toward him. ‘There is also 
some uncertainty to what specific charges of parole violation the Board 
intends to place against him at the forthcoming hearing, but he may be 
charged with having committed burglary and robbery, leaving the District 
without permission, passing bad checks, and associating with undesirables. 
Any or all of these charges together with another "failure to respond to 
supervision "may be raised in the forthcoming hearing. 

I should appreciate your informing me whether 704 feel you could 
at this time offer any helpful testimony as to any of them. In addition, I 
must ask whether you would be willing to come to Washington, D.C. 
at your own expense for the purpose of giving such testimony. Mr. 
Jamison is financially unable to pay your expenses and the Government 
will not pay witness fees or travel expenses for hearings of this kind. 

I believe it is only fair to tell you that under the present state 
of the law neither we nor the Government have any way to compel your 
attendance as a witness should you decline to appear voluntarily. I 
should perhaps also mention that it is possible, though quite unlikely, 
that if you came to Washington for the hearing, we would decide, after 
interviewing you, not to offer your testimony. 


I should appreciate having your reply to this letter j at your earliest 


opportunity. 
Sincerely yours, 
Robert J. Muth 


February 2, 1962 


Mr. E. E. Gregory 
675 Keel Avenue 
Memphis, Tennessee 


Dear Mr. Gregory: 

With respect to my letter of January 26, 1962 I can now advise 
you that Mr. Jamison will be given a hearing before the United States 
Board of Parole in Washington, D. C. on February 13, 1962. 

I would, therefore, appreciate your informing me at your earliest 
possible convenience whether you are willing and able to appear at that 
time as a voluntary witness on Mr. Jamison's behalf under the terms 
stated in my earlier letter. 

Sincerely yours, 
/s/ Robert J. Muth 


[ Filed April 17, 1962] 


‘UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LARRY T. JAMISON 
Plaintiff, 
Vv. 


RICHARD A. CHAPPELL, Chairman 
United States Board of Parole, 
et al. 


Civil Action No. 1581-61 


we we ww ww 


Defendants. 
ORDER 
Plaintiff having moved this Court to enlarge the record of the pre- 
ceedings of this cause by including therein an affidavit of Robert J. Muth 
executed on April 9, 1962 pertaining to correspondence with prospective 
witnesses before the United States Board of Parole on February 13, 1962 
in connection with a rehearing of charges of parole violations by Larry T. 


Jamison; [and there being no opposition thereto: ] 
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IT IS HEREBY ORDERED: That plaintiff's Motion, to Enlarge the 
Record be, and it hereby is granted. 
Dated this 17 day of April, 1962, by this Court. 


/s/ Alexander Holtzoff 
District Judge 
Consented to as to form 


Attorney for Defendant 


[May 4, 1962] 


NOTICE OF APPEAL 
Notice is hereby given this 4th day of May, 1962, that LARRY T. 
JAMISON, Plaintiff hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 


the 4th day of April, 1962 in favor of Defendant against said Plaintiff. 


/s/ Robert J. Muth | 
Attorney for Plaintiff 


